THE FLORIDA 


VOLUME LXxIl, NO. 4 APRIL 1998 


ADVANCING THE COMPETENCE AND PUBLIC RESPONSIBILITY OF LAWYERS 


A Special Issue: 


DIGIT 481 


Pz 
UNTUERS SITY MICROFILMS INT 
SERIALS PROCESSING 
306 ZEEB RD 
ANN ARBOR MI 45102-1552 


; 


Balancing Legal, 
Economic, and Ethical Concerns 


Health Law 


= 
= 
| = 
| = 3 
== 
| 
: 
» 


THE MOST POWERFUL 
THE MOST ECONOMICAL 


Access to DBT ONLINE is restricted to Law Enforcement, 
Fraud Investigators, the Insurance Industry and Attorneys 


THE SYSTEM: 
Average Search Less than 


Average Report That Hundreds 
Of Data Sources is Less than §10° 


@ FREE Fully Functional Demo 
@ FREE Training 

NO MINIMUM 

@ NO SERVICE CHARGE 


THE PREMIER INFORMATION RESEARCH SYSTEM® 


DBT ONLINE 


i : 
= 
| 

| 
: | 
} 
| 
| 
| 
> 
H 

/ 
SLE 

% 

4 
| 
| 
= 
| 
| 
j 
| 
| 
| 


THE NATION 


THE FEATURES: 


isseits, Financial & Corporation 
telatives & Associates 
istovical Addresses & Associates 


sPerson Locates/Backgrounds - 50 States 
‘Business Locates/Backgrounds - 50 States 
'Secretary of State Data - 43 States 

[Real Property - 38 States (650 Counties) 
[Bankruptcies - 50 States 

[Liens / Judgments - 33 States 

Vehicles - 32 States 

iDrivers' Licenses - 22 States 

And More. Much More. 


Too Many Data Sources - Too Small a Page 


*Costs based upon $1.50 per minute rate, user data entry time of 10 seconds, 
an average response time of 3 seconds. Cost of less than $1.00 does not 
include report or browse time. 


i Average of 2.33 minutes per report that accesses hundreds of data sources. 
Most multi-data source reports range from 2 to 6 minutes of online time, but 
may run more. 


DBT and DBT ONLINE are registered Service Marks and The MOST Information is 
a service mark of Database Technologies, Inc. ©) 1997 


For the MOST information. 


Call 800-279-7710 


650 ApatacHee Parkway 
TALLAHASSEE, FLORIDA 
32399-2300 
(850) 561-5682 
www.FLABAR.orG 


Publisher 
John F. Harkness, Jr. 
Editor 
Judson H. Orrick 
Managing Editor 
Cheryle M. Dodd 
Assistant Editor 
Laura L. Johnson 
Advertising Director 
Javier Cano 
Account Executive 
Cassandra Dixon 
Advertising Assistant 
David Francis 
Circulation 
Rebecca M. Jones 
Communications Director 
Park M. Trammell, Jr. 


Published monthly except July/August, 
which is a combined issue, by The Florida 
Bar, 650 Apalachee Parkway, Tallahassee 
32399-2300, telephone (850) 561- 
5600. Second class postage paid at the 
Post Office in Tallahassee, Florida 32399- 
2300 and at additional mailing offices. The 
Florida Bar Journal (ISSN 0015-3915). 

Subscriptions: Florida Bar members 
receive the Journal as part of their an- 
nual dues payment. Nonmember subscrip- 
tions are $40 a year; single magazine 
copies, 12 months old or less, $2; older 
than 12 months, $5; September directory 
issue $30 ($25 to Bar members). Single 
copy sales subject to Florida sales tax. 

Advertising copy is carefully reviewed, 
but publication herein does not imply en- 
dorsement of any product, service or opin- 
ion advertised. Advertising rate cards will 
be furnished upon request. Views and con- 
clusions expressed in articles herein are 
those of the authors and not necessarily 
those of the editorial staff, officials or 
Board of Governors of The Florida Bar. 
Rates available by calling (850) 561- 
5601. 

©1998 The Florida Bar. Printed in 
U.S.A. 

Postmaster: Send address changes to 
The Florida Bar, Membership Records, Tal- 
lahassee, Florida 32399-2300. 


APRIL 1998 


VOLUME LXxIl, NO. 4 


Features 


Health Law: Balancing Legal, Economic, and Ethical Concerns 
by Barbara R. Pankau 


Formation of Hybrid-Type Organizations: Virtual 
Mergers of Health Care Systems 
by Stuart M. Lockman and Tracy E. Silverman 


Consolidation of Physicians and Other Noninstitutional Providers 
by Stephen H. Siegel 


Managed Care 101 
by Daniel N. Burton and Michael S. Popok 


Fighting the Battle Against Health Care Fraud: Federal 
Enforcement Actions 
by Adelaide Few and Jay G. Trezevant 


Medicaid Fraud and Abuse in Florida: A New Approach 
to an Old Problem 
by Elizabeth Dudek 


Fee Splitting and the Management of Medical Practices: 
A History of Board of Medicine Declaratory Statements 
by Allen R. Grossman and R. Andrew Rock 


Florida’s Hidden Problem: The Uninsured Citizens 
by William A. Bell 


Patient or Consumer? The Evolving Role of the Purchaser 
of Health Care Services 

by James J. Kennedy III 

Practitioner Profiling 

by James T. Howell 


Columns 


Letters 
The Lawyer Answers the Call 
by Edward R. Blumberg 


The First Thing We Do, Let’s Get Shakespeare Right! 
by J.B. Hopkins 


Health Insurance and Other Health-Related 
Expenses in Family Law: An Overview 
by Gregory A. Richards, Jr., and Philip S. Wartenberg 


Local Government and Emergency Medical Service Systems 
by Mary Julianne Yard 


The 11th Circuit Puts a Major New Dent in the Armor 
Surrounding Arbitration Awards 
by Daniel Blonsky 


Multiple Representation in Estate Planning: Beyond Advisory 
Opinion 95-4, Part 2 
by Hollis F. Russell 


A Practical Discussion on Advising the Lottery Winner 
by Linda Suzzanne Griffin 


Appellate Relief From Interlocutory Bankruptcy Court 
Abstention and Remand Orders: A Reason for Change? 
by Hala A. Sandridge 


Books 92 


Cover art by Joe McFadden 


2 THE FLORIDA BAR JOURNAL/APRIL 1998 


SED 
BAR JOURNAL | 
“| 
| 
58 
62 
| 
4 
| 6 
| 
74 
| 
: 
88 


Get just what you expect with 
MVP Advantage for small law firms. 


Surprises are great, but not in the courtroom, in front of a client, or on your monthly research bill. The newly 
enhanced MVP Advantage from LEXIS°-NEXIS® offers you the world’s premier research database, in your choice of 
flat-rate, all-inclusive packages that are predictably priced especially for solos and small firms. No strings. 
No charge for training. No long-term commitments. And now also available on the web via LEXIS-NEXIS Xchange"! 
For less than the cost of a single book, you have unlimited access to current state or specialty caselaw, statutes, 
attorney general opinions, bill and regulation tracking, state Martindale-Hubbell” listings, and more. Plus, you can 


now add SHEPARD’S” and Auto-Cite’ all for a flat monthly fee. Online research has never been so easy! 


it’s time for online. It’s time for MVP Advantage. 1-800-356-6548 ext. 1030 


ASK our Bar drseaunt. 


mADVANTAGE 


a LEXIS-NEXIS LEXIS, NEXIS, Martindale-Hubbell, and Auto-Cite are registered trademarks of Reed Elsevier 
Properties Inc., used under license. The INFORMATION ARRAY logo is a trademark of Reed Elsevier 
ioe Reed F : Properties Inc., used under license. Shepard's is a registered trademark of Shepard's Company, a 

Partnership. © 1998 LEXIS-NEXIS, a division of Reed Elsevier Inc. All rights reserved 


: 

te 

q 

= 

4 = 

i 

www.lexis.com 

k SERVICE 

wet 


President 
Edward R. Blumberg 
President-elect 
Howard C. Coker 
Executive Director 
John F. Harkness, Jr. 


First Circuit Alan B. Bookman; Second Circuit 
Kelly Overstreet Johnson, Charles A. Francis; 
Third Circuit Bruce W. Robinson; Fourth Cir 
cuit Christine R. Milton, Henry M. Coxe iit Fifth 
Circuit Jean A. Bice; Sixth Circuit Morris 
Silberman, Anthony S. Battaglia; Seventh Circuit 
Edgar M. Dunn, Jr; Eighth Circuit James G. 
Feiber, Jr; Ninth Circuit Bruce B. Blackwell, 
Michael P. McMahon; Tenth Circuit Jack P. Bran- 
don; Eleventh Circuit Miles A. McGrane Il, 
Herman J. Russomanno,Tod Aronovitz, Manuel 
R. Morales, Jr, Cynthia A. Everett, Edith G. Osman, 
John W. Thornton, Jr, Andrew Needle, Stuart Z. 
Grossman, Arthur H. Rice; Twelfth Circuit John 
C. Patterson, Jr; Thirteenth Circuit Martin L. 
Garcia, Mark P. Buell, Marsha G. Rydberg Four 
teenth Circuit Dixon R. McCloy, Jr; Fifteenth 
Gircuit Carol M. Brewer, Jerald S. Beer, Michael 
P. Walsh; Sixteenth Circuit James T. Hendrick; 
Seventeenth Circut Michele Kane Cummings, 
David D. Welch, William S. Spencer, Jesse H. Diner, 
John Hume; Eighteenth Circuit S. Sammy 
Cacciatore, Jr; Nineteenth Circuit Louis B. 
Vocelle, Jr; Twentieth Circuit John P. Cardillo; 
Out-of-State Richard A Tanner, Anne L. McGihon, 
Michael P. Stafford President YLD, Adam G. 
Adams Il President-elect YLD, Frank M. Bedell; 
Public Members, Wilhelmena Mack, Alvin E. 
Smith. 


Editorial Board 

Chair, Judge Thomas G. Freeman, Jr, Sanford; 
Vice Chair, Jeffrey D. Kottkamp, Ft. Myers; Mem- 
bers, Jonathan B. Aronson, Coral Gables;Angelia 
M. Baldwin, Ft. Lauderdale; Victor S. Cohen, Tampa; 
Jonathan T. Colby, Miami; Judge Steven P. Cullen, 
West Paim Beach; Judge Ella Jane Peebles Davis, 
Tallahassee; David Dermer, Miami Beach; Rich- 
ard E. Fee, Tampa; Nancy S. Freeman, Winter 
Park Gary S. Gaffney, Davie; Evelyn D. Golden, 
Tallahassee; Steven S. Goodman, Ft. Lauderdale; 
Giifton H. Gorenfio, Sanford; Richard A. Harrison, 
Tampa; Debra S. Hill, Ponte Vedra Beach; Tho- 
mas A Hoadley, West Palm Beach; Judge Rand 
Hoch, West Palm Beach; Judge Lisa D. Kahn, 
Melbourne; Marlyne Marzi Kaplan, Hollywood; 
Stacy Katz-Carchman, Boca Raton; Darren R. 
Latham, St. Petersburg; Karen M. Linz, Dunedin; 
Sally B. Mann, Tallahassee; Maureen M. 
Matheson, Melbourne; Kathy A. Metzger, Stuart, 
Donald A Mihokovich, Tampa; David K. Miller, Tal- 
lahassee; John W. Reis, Miami; Laura S. Rotstein, 
Ft. Lauderdale; Randell H. Rowe lil, DeLand; Murray 
B. Silverstein, St. Petersburg; Crystal C. Spencer, 
Pensacola; Kimberly A. Stott, Tampa; Robert H. 
Sturgess, Jacksonville; Rafael Suarez-Rivas, Ft. 
Lauderdale; Frances H. Toomey, Tampa; Keith H. 
Wadsworth, Lake Wales; Sarah E. Warren, 
Sarasota; R. Craig Waters, Tallahassee; Linda L 
Winchenbach, Ocala; Mark J. Wolfson, Tampa; 
Board Liaison, Michele Kane Cummings, Ft. Lau- 
derdale. 


Letter és 


Civil Behavior 

How unfortunate that a former 
prosecutor has taken to task such a 
narrow segment of lawyers as the 
criminal defense bar. (“Criminal 
Lawyers” or “Lawyer Criminals”? 
Ethics of the Criminal Defense Bar 
Under Attack, February 1998) 

In more than 40 years of trial prac- 
tice, it is my observation that Mr. 
McSorley’s views are equally appli- 
cable across the whole spectrum of 
law specialties. So, why single out the 
criminal defense bar as being 
uniquely involved in practices that 
may or may not cross ethical bound- 
aries? One doesn’t have to wade 
through very many case law books 
to find an abundance of appeals 
founded on prosecutorial misconduct, 
to say nothing of even more common 
police misconduct. 

The quoted exchanges between 
prosecutors and defense lawyers sug- 
gest that enmity may be a constant 
in the relationship between such op- 
posing counsel. I respectfully suggest 


that most prosecutors and defense 
lawyers have a healthy and mutual 
respect for each other, keeping in 
mind one can always find exceptions 
to that general observation. 

More often than not, when you 
treat someone with civility the re- 
sponse is civil. But there will be oc- 
casions when uninvited and unac- 
ceptable conduct will be shown. 
When that happens, remember not 
to stoop to that person’s level. Unfor- 
tunately, there are some lawyers out 
there who just don’t want to behave 
in a civil manner and, just as unfor- 
tunately, there are clients out there 
looking for just that kind of lawyer 
and finding him and her. 

Personally, I would not leave that 
issue of The Florida Bar Journal in 
my reception area. 

NicHo.as J. MARGARITIS 
Kingsland, Georgia 


Letters to the editor may be e-mailed 
to journal!@flabar.org. 


Oath of AdmissiontotThe Florida Bar 


The general principles which should ever control the lawyer in the practice 
of the legal profession are clearly set forth in the following oath of admission 
to the Bar, which the lawyer is sworn on admission to obey and for the willful 
violation to which disbarment may be had. 

“| do solemnly swear: 

“| will support the Constitution of the United States and the Constitution of 
the State of Florida; 

“| will maintain the respect due to courts of justice and judicial officers; 

“| will not counsel or maintain any suit or proceedings which shall appear to 
me to be unjust, nor any defense except such as | believe to be honestly 
debatable under the law of the land; 

“| will employ for the purpose of maintaining the causes confided to me such 
means only as are consistent with truth and honor, and will never seek to 
mislead the judge or jury by any artifice or false statement of fact or law; 

“| will maintain the confidence and preserve inviolate the secrets of my cli- 
ents, and will accept no compensation in connection with their business ex- 
cept from them or with their knowledge and approval; 

“| will abstain from all offensive personality and advance no fact prejudicial 
to the honor or reputation of a party or witness, unless required by the 
justice of the cause with which | am charged; 

“| will never reject, from any consideration personal to myself, the cause of 
the defenseless or oppressed, or delay anyone’s cause for lucre or malice. 
So help me God.” 
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The Lawyer Answers the Call 


hen last we spoke by 

way of this column, I 

asked if you would 

share with me an ex- 
perience in the practice of law of 
which you are particularly proud. 
These were not to be cases which re- 
sulted in some great financial gain, 
but rather those where being a law- 
yer made a profound impact on the 
quality of a human being’s life. (I 
know that a lawyer’s good work can 
often mean the difference between 
life and death for a client in a vari- 
ety of ways.) 

Believing that such accomplish- 
ments are routine in a lawyer’s prac- 
tice, but not knowing if anyone actu- 
ally reads this column, I had some 
uncertainty as to how many re- 
sponses to expect. You answered the 
call in an overwhelming way. There 
is not sufficient room here to publish 
all the responses I received, but this 
is a representative sample from 
around the state: 

Jacksonville: A lawyer who 
wishes to remain anonymous writes: 
“A wife and mother faced certain 
death without a needed lung trans- 
plant. Her health insurance carrier 
refused to cover this on the grounds 
that it was too experimental. Testi- 
mony was obtained from leading sur- 
geons around the country which es- 
tablished that the lung transplant 
was an accepted form of treatment. 
The lung transplant was obtained 
and the operation was a success. The 
woman is alive and well. She and her 
family were given the gift of life.” 

Altamonte Springs: Bobbi Bull- 
ington, executive director of the 
Seminole County Bar Association, 
writes: “A family man was severely 
injured on the job. His employer went 
out of business, and its non-FIGA 
workers’ compensation carrier be- 
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came insolvent. 

The Seminole Bar 

enlisted Circuit 

Court Judge Tho- 

mas Freeman and 

lawyer Mark Na- 

tion, who orga- 

nized a drive to ob- 

tain medical 

services and food 

and shelter for the man and his fam- 
ily. A form of justice was obtained 
even when there was none available 
under the law.” 

St. Petersburg: Lawyer William 
Slicker writes: “A battered spouse 
was imprisoned for murdering her 
physically abusive husband. Her re- 
lease from prison was obtained by a 
novel and successful assertion of self- 
defense in post-trial proceedings.” 

Tampa: A client of lawyers Tom 
Elligett and Mark Buell writes: “My 
lawyers successfully handled the de- 
nial of coverage concerning my 
needed liver transplant. Today, I com- 
pete in the transplant Olympic 
Games and I am healthy, strong, and 
productive.” 

Miami: Lawyer Milton Kelner 
writes: “Appointed guardian ad litem 
for a child in a custody battle, I rec- 
ognized the child was emotionally 
distraught to the point of suicide by 
not being allowed to visit with his 
father. Acting quickly and on an 
emergency basis, the boy was re- 
united with his father and a tragedy 
was averted. Every year, the boy 
writes to express his thanks and to 
share reports of his good progress in 
school.” 

Another Miami letter, from a cli- 
ent of Andrew Leinoff, said of the law- 
yer, “As opposed to hostile litigation 
in a divorce and custody dispute, 
mediation and counseling were uti- 
lized. The parties and their children 


were spared the emotional trauma 
and expense of protracted litigation.” 

Clearwater: Circuit Judge Walt 
Logan writes: “While Habitat for Hu- 
manity is renowned for its good 
works and is identified with Presi- 
dent Jimmy Carter, its founder and 
driving force is actually a lawyer — 
Millard Fulmer.” 

Ft. Lauderdale: Nova law profes- 
sor Steven Wisotsky wrote of two ex- 
periences he had with the criminal 
justice system. In the first, a men- 
tally retarded adult was coerced into 
confessing to a crime he did not com- 
mit. After more than nine years of in- 
carceration, the lawyer’s persistence 
resulted in the capturing and convic- 
tion of the real culprits and the in- 
nocent man was set free. The second 
case involved collateral attack of the 
convictions of two men wrongly ac- 
cused of armed robbery. The convic- 
tions were set aside. The professor 
estimates he spent more than 650 
hours on the cases over five years. 

“I derived a great deal of satisfac- 
tion from correcting these injustices,” 
he says. 

Sarasota: Lawyer Michael Moran 
writes: “An illiterate gardener could 
never seem to pay off the loan on his 
old pick-up truck. Upon examination, 
the interest rate was found to be usu- 
rious and a clear and free title was 
obtained.” The happy grin on the 
gardener’s face as he drove off was 
payment enough for the lawyer. 

Havana: Lawyer L. William Por- 
ter II reports having defended a 
falsely accused client through two 
major jury trials, despite the client’s 
inability to pay. 

Ft. Lauderdale: Lawyer John 
Contini writes, “Believing my client 
was innocent of the murder charge 
he was facing, I was able to obtain 
the cooperation of the state attorney’s 
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office in reinvestigating the case. The 
state attorney found that indeed the 
wrong man was charged, and showed 
great integrity in dropping the case.” 

Port St. Lucie: Lawyer Roger 
Messer writes: “Florida workers’ com- 
pensation law had a glitch which pro- 
vided different benefits for resident 
aliens based upon country of origin. 
This inequity was successfully chal- 
lenged despite great resistance, and 
the playing field was leveled for all.” 

Miami: Lawyer Jack Paris writes: 
“A large private enterprise which ca- 
tered to the elderly was successfully 
persuaded to remove a dangerous 


These cases remind 
us what it means to 
be a lawyer, and why 
we went to law 
school. 


condition which was routinely caus- 
ing injury to unsuspecting patrons.” 

These cases remind us what it re- 
ally means to be a lawyer, and why 
we went to law school to begin with. 

For whatever reason, you probably 
never got to hear about most of these 
in the media. You may be assured, 
however, that the essence of the law- 
yer is true. 

As you read this piece, the speak- 
ers bureau of The Florida Bar is edu- 
cating the public and restoring re- 
spect to lawyers and to the admin- 
istration of justice. At the time of pub- 
lication, there are now more than 325 
speaking engagements to civic groups, 
schools, and colleges which have ei- 
ther occurred or are scheduled to oc- 
cur throughout Florida. In other words, 
at least once a day, every day this 
year, lawyers are out there setting the 
record straight. 

You have answered the call. The 
truth is being told. 


Epwarp R. BLUMBERG 
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he letter in the Pensacola 
News Journal was very 
surprising to me, because I 
had the opinion that the 
author, a frequent letter-writer to the 
News Journal, was an intelligent man 
and would not deliberately try to mis- 
lead anybody or state part of a fact. 

Part of his letter attacked lawyers, 
the popular thing to do, and used the 
famous quotation of William Shake- 
speare: “The first thing we do, let’s kill 
all the lawyers.” 

It’s time we set the record straight 
on that quotation. 

This marks the 407th anniversary 
of the year (1591) when Shakespeare 
used those words, which the letter- 
writer uses out of context. 

Lawyers have become the brunt of 
many stupid jokes. There is some jus- 
tification, I suppose, or excuse for mis- 
quoting history by our citizenry, but 
there’s really no excuse for an intelli- 
gent man like the letter-writer mis- 
quoting history. 

William Shakespeare has often 
been used, in his greatness, to provide 
credence for whatever argument is 
desired. To set the record straight, 
though, Shakespeare, in the use of the 
phrase “kill all the lawyers,” intended 
it as anything but criticism. 

InAct IV, Scene 2, line 86 of the sec- 
ond part of Henry VI, a play written 
by Shakespeare in 1591, Dick the 
Butcher says: “The first thing we do, 
let’s kill all the lawyers.” 

This play was set in England in the 
mid-15th century. Young Henry VI was 
thought to be a weakling, and En- 
gland was involved in an unsuccess- 
ful war with France and was going 
through some economic depression. 


Viewpoint 


The First Thing We Do, 
Let’s Get Shakespeare Right! 


Let’s set the 
record straight: 
Shakespeare 
intended the phrase 
“kill all the lawyers” 
as anything but 
criticism. 


Now, in this background, the Duke 
of York attempted to incite a rebellion 
in the laboring class in order to fulfill 
his own ambitions for obtaining the 
throne. He did not want to call atten- 
tion to himself, so he did the planning 
and orchestration of this rebellion 
through Jack Cade, who was a war- 
monger and headstrong Kentishman. 
Jack Cade ultimately led his riotous 
followers through the streets of Lon- 
don, damaging and wrecking property, 
killing noblemen, and attempting to 
establish the duke as the rightful heir 
to the throne. 

Before the plan was executed, Cade 
and his followers, among whom was 
Dick the Butcher, met to discuss the 
plan of attack and how they should 
go about gaining the political control 
of England. It is during this meeting 
that the sentence involving “kill all 
the lawyers” occurs. 

The exact sentence in the play was, 
“The first thing we do, let’s kill all the 
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lawyers.” We see, then, that this sen- 
tence was uttered by a riotous anar- 
chist whose intent was to overthrow 
the lawful government of England. 
Shakespeare knew that lawyers were 
the primary guardians of individual 
liberty in democratic England. Shake- 
speare also knew that an anarchical 
uprising from within was doomed to 
fail unless the country’s lawyers were 
killed. 

So, the misquotation of the portion 
of the sentence is a miscarriage of lit- 
erary history. Shakespeare’s play 
Henry VI is very important to all of 
us today in the United States of 
America, because we are a democratic 
country operating under a system of 
laws designed for the protection of 
individual freedom and liberties. 

It has been said that the one thing 
to ensure the success or failure of a 
democracy is for good men to do noth- 
ing. We need now, more than ever, the 
protection of our laws. They should 
have our attention and continued vigi- 
lance of all of us, particularly lawyers, 
in order to function in our changing 
times. 

I believe it safe to say that most 
historians believe that Shakespeare 
was a patriot who respected the law 
and believed in man’s potential. 
Shakespeare obviously believed, as 
thinking people in the United States 
believe today, that to prevent anarchy 
we must have a system of laws, not 
men, and lawyers to protect the sys- 
tem of laws. 


J.B. Hopkins is an attorney in 
Pensacola, and originally wrote this 
article as a guest editorial for the 
Pensacola News Journal. 
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A SPECIAL ISSUE 


Health Law: 
Balancing Legal, Economic, 
and Ethical Concerns 


by Barbara R. Pankau, Guest Editor 


n March 1984, The Florida Bar Journal published 
its first issue devoted to health law issues. The com- 
ments in the introduction referred to the vast size of 
the health care industry and its prevalence in 
Florida. Florida has a large elderly population, and most 
health care is delivered in the last years of life. 

Other comments were that Congress and state legisla- 
tures were struggling to address issues emerging from the 
dynamic health care industry, including reconciliation of 
cost control with delivery of quality of care. The 1984 in- 
troduction mentioned that health law attorneys also were 
struggling to respond to rapidly changing industry condi- 
tions and to digest the pervasive and ever changing legis- 
lative and regulatory requirements. 

The more things change, the more they stay the same. 
Today, legislative and regulatory activity is prolific. In- 
dustry change and development are profound. The authors 
in this issue of the Bar Journal have endeavored to ad- 
dress some of the prevalent, current issues which confront 
health care lawyers in this last decade of the 20th cen- 
tury. The breadth of the topics reflects the diversity of the 
health care specialty. We congratulate the authors who 
have provided an excellent survey of complex issues, de- 
spite stringent page limitations. 

In this regard, some consider provider consolidation to 
be the prevalent movement in the health care industry 
today. Stuart Lockman and Tracy Silverman discuss some 
of the creative methodologies health care attorneys have 
devised to satisfy client needs in this area in “Formation 
of Hybrid-Type Organizations: Virtual Mergers of 
Healthcare Systems.” This article acknowledges that “hy- 
brid type organizations” (HTOs) such as “joint operating 
agreements” are complex and challenging to structure. It 
discusses ways to accomplish appropriate structures and 
mentions the benefits such HTOs offer health care sys- 
tems as attractive alternatives to more traditional forms 
of consolidation. 
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Steve Siegel writes about affiliations among individual 
providers in “Consolidation of Physicians and Other Non- 
institutional Providers.” Among other issues, Attorney 
Siegel discusses motivations for consolidation and the 
providers’ concerns (such as loss of autonomy) and ways 
to resolve the concerns. His article surveys the forms of 
consolidation in the affiliation continuum, including in- 
dependent practice associations, management services 
organizations, and group practices. 

In their article “Managed Care 101,” Dan Burton and 
Michael Popok write about the payment methodology 
which commentators predict will soon be the dominant if 
not the exclusive health care payment methodology. At- 
torneys Burton and Popok discuss different methods of 
payment in the managed care arena such as capitation 
and discounted fee for service. The authors also survey 
different types of managed care organizations, address 
utilization review and credentialing issues, and mention 
ERISA preemption developments. After considering liabil- 
ity issues, the article concludes with a list of “hot” topics 
in managed care arenas. 

Most health care lawyers acknowledge that governmen- 
tal enforcement will be a focus in this practice area as we 
move into the 21st century. Enforcement efforts have es- 
calated recently, at both the federal and state levels. The 
government is recouping more dollars each year and in- 
creased funding has allowed expansion of enforcement 
personnel. 

In this regard, Adelaide Few and Jay Trezevant have 
contributed an article about the federal perspective, en- 
titled “Fighting the Battle Against Health Care Fraud.” 
This article surveys the various statutes federal attorneys 
may use in criminal and civil enforcement efforts and dis- 
cusses parallel proceedings. In addition to other topics, 
the authors address double jeopardy and fraud investiga- 
tions and investigators. 

From her perspective as assistant director of the Florida 
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Agency for Health Care Administra- 
tion, Elizabeth Dudek has written 
“Medicaid Fraud and Abuse in 
Florida: A New Approach to an Old 
Problem.” Ms. Dudek sets forth an 
explanation of historic practice and 
describes motivation and resources 
available for the current investiga- 
tive efforts. Ms. Dudek also explains 
the negative effect of fraud and abuse 
on both the taxpayer and on Medic- 
aid beneficiaries. 

James Howell, MD, MPH, recently 
assumed the position of secretary of 
the newly established Florida De- 
partment of Health (DOH). In “Prac- 
titioner Profiling,” Dr. Howell de- 
scribes how the DOH intends to 
implement 1997 legislation. The new 
law provides for increased consumer 
access to information about physi- 
cians, osteopathic physicians, podia- 
trists, and chiropractors. Dr. Howell 
describes generally the creation and 
mission of the DOH. In particular, he 
describes the professional profile in- 
formation that the DOH will publish 
on and after July 1, 1999. 

Dr. Howell also mentions that the 
medical boards exist to protect the 


public’s health. In another article in 
this issue, Allen Grossman and An- 
drew Rock have written about recent 
statements the Board of Medicine 
(BOM) has issued. Their article is 
entitled “Fee Splitting and the Man- 
agement of Medical Practices: A His- 
tory of Board of Medicine Declaratory 
Statements.” 

This article focuses on the contro- 
versial BOM final order filed Novem- 
ber 17, 1997, in response to Dr. 
Bakarania’s request for a declaratory 
statement. There, the BOM deter- 
mined that the Florida prohibitions 
on fee splitting prohibit a physician 
practice management company 
(PPM) from charging a management 
fee based on a percent of revenues 
derived, at least in part, from refer- 
rals the PPM helped to generate. The 
BOM commented that a flat fee 
would be appropriate. Attorneys 
Grossman and Rock discuss the pos- 
sible impact of the Bakarania order 
if it is upheld on appeal. They also 
discuss some of the precedents upon 
which the BOM based its recent de- 
cision. 

One of the issues which has been 
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a focal point of regulatory and legis- 
lative debate is the provision of 
health care to the medically indigent. 
In “Florida’s Hidden Problem,” Attor- 
ney Bill Bell discusses ways to re- 
solve the very troublesome issue of 
delivery of health care services to the 
uninsured patient, and he gives a 
current and historical explanation of 
the problem and mentions some so- 
lutions that the Florida Legislature 
is examining. 

No health law issue would be com- 
plete without a discussion of indi- 
vidual rights. In this regard, Jim 
Kennedy has submitted “Patient or 
Consumer? The Evolving Role of the 
Purchaser of Health Care Services.” 
He mentions the expanded role of the 
patient/consumer as background ex- 
planation and surveys “patchwork” 
legislation enacted in Florida in 
1997. Among other things, the pur- 
pose of this legislation was to in- 
crease the patient’s access to health 
care in the managed care environ- 
ment. Attorney Kennedy also surveys 
current federal initiatives, including 
action in process to protect patient 
privacy. 

The breadth of the articles in this 
special issue is representative of the 
impact health law has on attorneys, 
both as professionals and as indi- 
viduals. We hope that the wide range 
of topics will be helpful to the spe- 
cialist and the generalist; and that 
the dissemination of current infor- 
mation will promote awareness and 
assist in the on-going debate about 
reform in the vast and essential 
health care industry. 


Barbara R. Pankau received her 
B.A. degree (cum laude) from Tufts Uni- 
versity in 1972 and her J.D. degree (cum 
laude) from the University of Florida 
School of Law in 1975. She is a board 
certified health law attorney and has over 
20 years’ experience in health care law 
representing physicians, hospitals, and 
other health care providers. She is a mem- 
ber of The Florida Bar, the American and 
Hillsborough County bar associations, 
and the Florida Hospital Association, 
Healthcare Financial Management Asso- 
ciation, and National Health Lawyers 
Association/American Academy of 
Healthcare Attorneys. Ms. Pankau is a 
partner with Shumaker, Loop & Kendrick, 
LLP, Tampa. 
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Equity Income Fund 
[J Lipper Equity Income Funds Average 


27.51% 


19.95% 
16.99% 17.01% 


14.66% 


T. Rowe Price Equity Income Fund. One of 

the best ways to cushion your stock port- low level of risk. In the process, the fund 
folio against the ups and downs of the has outperformed its Lipper Category 
market is by investing in companies that Average*—time after time—and earned 
offer strong dividends rather Morningstar’s highest rating 
than appreciation potential Morningstar | for risk-adjusted performance. 
alone. And one way to take 


Consider your options. If 
advantage of this conserva- Overall risk-adjusted performance. aie : f P 
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and 680 domestic equity funds performance of stocks with 
Fund from “aaa reduced exposure to market 

‘ ; volatility, call us today. Keep 
Proven, long-term performance. For more in mind, though, that past performance 
than 10 years, the fund has rewarded cannot guarantee future results. Minimum 
investors with substantial income and investment $2,500 ($1,000 for IRAs). 


capital growth—and done so at a relatively No sales charges. 
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*Figures include changes in principal value, reinvested dividends, and capital gain distributions. Investment return and principal value will vary, and shares may be worth more or less at 
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investment category receive 5 stars, and the next 22.5% receive 4. Read the prospectus carefully before investing. T. Rowe Price Investment Services, Inc., Distributor. EIFO40866 
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Formation of Hybrid-Type 
Organizations: Virtual Mergers of 
Health Care Systems 


by Stuart M. Lockman and Tracy E. Silverman 


his article addresses emerging models of affilia- 

tions in the health care industry. It discusses 

some of the legal issues involved in the structur- 

ing and operation of such models with a focus on 
the concerns of tax-exempt health care systems. 

Affiliations among health care systems are a necessary 
part of doing business in the 1990s. Through affiliations, 
these systems are able to eliminate unnecessary duplica- 
tion by consolidating services to reduce costs. At the same 
time, such affiliations enable systems to improve health 
care quality and access. Affiliations also provide systems 
a structure by which they not only can leverage market 
position by engaging in single signature contracting but 
also can support the physician integration necessary for 
their managed care contracting initiatives. 

Today, health care systems frequently are forgoing tra- 
ditional mergers and consolidations in favor of forming 
hybrid-type organizations (HTOs). HTOs include joint 
operating agreements (JOAs) and unusual forms of hold- 
ing companies. Systems prefer HTOs rather than tradi- 
tional mergers or consolidations for a number of reasons, 
including where an affiliation involves less than all of a 
health care system’s hospitals or different geographic ar- 
eas; where significant local autonomy is desired; where 
advantageous third party-payment rates need to be pre- 
served; where obligated group financing precludes trans- 
fers of assets; where the parties wish to avoid the assump- 
tion of unknown liabilities; and where the HTO involves 
religious issues. 

HTOs typically take the form of either a JOA or a hold- 
ing company model. A JOA consists of a contractual ar- 
rangement which may, but need not, involve the creation 
of a separate corporation, partnership, or limited liability 
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company (JOC) to oversee the operations of the partici- 
pating health care systems. Each participant retains own- 
ership of its assets and continues to be liable for its own 
liabilities. For the tax and antitrust reasons described 
below, however, the participants’ operations are both fi- 
nancially and structurally integrated. A “virtual” merger 
of the participants’ operations occurs. 

HTOs also can take the form of various holding com- 
pany models. The participants often are subsidiaries of 
the holding company. The responsibility for appointment 
and removal of the governing boards and for the day-to- 
day operations of the holding company and its participants 
may be allocated among them in any number of ways 
agreed upon by the parties.’ 


Tax Considerations 

If the HTO participants are exempt from federal in- 
come taxation under §501(c)(3) of the Internal Revenue 
Code of 1986, the HTO must be structured so as not to 
affect adversely that tax-exempt status. Several key tax 
questions? exist in such a transaction. 

The answers to these tax questions turn on the analy- 
sis outlined in the Internal Revenue Service’s Continuing 
Professional Education Text for Fiscal 1997. With respect 
to a JOA, the JOA must effect a sufficient integration of 
the JOC and the operations of the tax-exempt participants 
so that the parties may be considered related with respect 
to the activities undertaken pursuant to the JOA. The type 
of integrated relationship the IRS requires is one in which 
the aspects of shared governance and control (“structural 
integration”) and shared economic risk and reward (“fi- 
nancial integration”) are comparable to those present in a 
typical parent-subsidiary relationship.* 
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We should mention that the hold- 
ing company model raises a number 
of other tax considerations.® An 
analysis of these concerns is beyond 
the scope of this discussion. 


Antitrust Considerations 
Federal antitrust laws make it per 
se illegal for competitors to agree on 
prices or pricing terms,® unless such 
an agreement is part of a “legiti- 
mate,” economically integrated joint 
venture, with the potential of creat- 
ing economic ef- 
ficiencies.’ For 
this reason, the 
parties should 
conduct an inte- 
gration analysis 
to determine 
whether the par- 
ticipants will be 
deemed to be a 
single economic 
entity, rather 
than competi- 
tors. The partici- 
pants may agree 
on prices if their 
operations un- 
der the HTO are 
integrated. If the 
parties achieve 
the financial in- 
tegration re- 
quired for tax 
purposes’ by 
sharing the fi- 
nancial risks 
and rewards of 
the HTO, suffi- 
cient integration 
should exist for 
antitrust pur- 
poses. In addi- 
tion to conduct- 
ing an integration analysis, 
participants in an HTO must deter- 
mine whether the formation of the 
HTO involves a sufficient change in 
control so as to require the partici- 
pants to make a filing under the 
Hart-Scott-Rodino Antitrust Im- 
provements Act of 1976.° 


Financing Considerations 
Careful consideration must be 

given to each participant’s financing 

instruments in connection with the 


formation of an HTO. The 
participant’s involvement in the HTO 
may require third-party approvals to 
the extent its financing instruments 
require approval of a “change in con- 
trol.” In addition, the cash settlement 
payments participants in a JOA typi- 
cally make to achieve financial inte- 
gration should be considered in light 
of any limitations under the partici- 
pants’ financing instruments. Health 
care systems also should obtain a 
careful understanding from their fi- 


nancial advisors of the accounting 
implications of their participation in 
the HTO. 

The participants’ obligations under 
their financing instruments also re- 
quire attention in the so-called “de- 
finitive documents” which establish 
the HTO. The definitive documents 
should not suggest that any partici- 
pant is guaranteeing the obligations 
of any other participant. They should 
contain adequate assurances, how- 
ever, that the obligations of the par- 


ticipants under their financing in- 
struments will continue to be met 
notwithstanding the participants’ 
relinquishment of control over assets 
to the HTO. 

Other issues arise in which one or 
more participants are liable under 
their financing instruments for in- 
debtedness incurred by nonpartici- 
pants. The definitive documents 
should address the ability of nonpar- 
ticipants to issue new indebtedness 
for which participants would be li- 
able. The docu- 
ments also 
should contem- 
plate the ability 
of the partici- 
pants to use 
HTO assets to 
prevent a de- 
fault under their 
financing instru- 
ments by a non- 
participant. 


Religious 


When one or 
more Catholic 
entities desire to 
participate in an 
HTO, canonical 
approval for 
their participa- 
tion must be ob- 
tained. Gener- 
ally, the Roman 
Catholic Church 
requires a 
Catholic entity 
to receive fair 
market value in 
the event of an 
alienation or 
transfer of its as- 
sets. Although the establishment of an 
HTO may not involve an actual trans- 
fer of assets by any of the participants, 
it nevertheless may constitute a “tech- 
nical” alienation by virtue of the Catho- 
lic participants’ loss of control over 
their assets. When only a “technical” 
alienation is found, the Catholic 
Church will take into account factors 
such as the reservation by the Catho- 
lic entities of adequate veto powers 
over the HTO’s operations’® in lieu of 
requiring the entities to receive fair 
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market value for their assets. 

The definitive documents estab- 
lishing the HTO must assure that the 
HTO’s operations comply with the 
obligations of the Catholic partici- 
pants under the Ethical and Reli- 
gious Directives for Catholic Health 
Care Services (ERD). Certain pro- 
scribed procedures under the ERD 
(e.g., abortion or euthanasia) may not 
be performed at any HTO 
participant’s facilities whether or not 
the participant is affiliated with the 
Catholic Church. Other procedures 
covered by the ERD (e.g., steriliza- 
tions) may in some cases be per- 
formed at the facilities of the non- 
Catholic participants, provided that 
the Catholic participants are segre- 
gated from the governance and fi- 
nances related to the performance of 
those procedures. HTOs may be re- 
quired to provide Catholic partici- 
pants the right to withdraw from the 
HTO at any time if the HTO’s opera- 
tions are determined to be inconsis- 
tent with such participants’ obliga- 
tions under the ERD. 


Governance Considerations 

The remainder of this article ad- 
dresses a number of governance con- 
siderations which also arise in connec- 
tion with the formation of an HTO. 
¢ Delegation of Authority 

The participants in a JOA must 
delegate authority over their opera- 
tions to the JOC board to achieve the 
structural integration required for 
tax purposes." As a business matter, 
the participants can delegate author- 
ity directly to the JOC board in the 
definitive documents. As a legal mat- 
ter, however, some states (such as 
Florida) do not permit direct delega- 
tion by a corporation of its govern- 
ing board’s responsibilities to the 
governing board of another corpora- 
tion.’ In those states, members of the 
JOC may reserve to themselves in 
their capacities as corporate mem- 
bers of each participant ail authori- 
ties to be exercised by the JOC board 
with regard to the participant and 
then grant to the JOC board by proxy 
the right to exercise those authori- 
ties. JOC control also can be imple- 
mented though agreements to elect 
overlapping boards or by appointing 


HTO governing 
boards generally 
have the authority to 
approve the manner 
in which participant 
assets are utilized 
and to reconfigure 
services. 


the JOC as a committee of each 
participant’s board with board au- 
thority delegated to the committee. 
Again, the participants must consult 
state law to determine the limita- 
tions on any such delegation. 
Reserved Powers 

Subject to the tax limitations de- 
scribed above, an HTO may reserve 
certain powers to its members. The 
parties may wish to consider reserv- 
ing only minimal powers to the mem- 
bers and requiring a supermajority 
vote of the JOC board for powers 
which otherwise would require mem- 
ber approval. This approach facili- 
tates dispute resolution if the parties 
anticipate disagreements among 
members, and also enhances integra- 
tion arguments for tax purposes. As 
discussed above, however, these con- 
siderations must be balanced in light 
of canon law principles if one or more 
participants are affiliated with the 
Catholic Church. 
* Movement of Assets; Reconfiguration 
of Services 

HTO governing boards generally 
have the authority to approve the 
manner in which participant assets 
are utilized and to reconfigure ser- 
vices among participants (e.g., move 
all cardiac care services to one hos- 
pital). These authorities raise a num- 
ber of issues which should be consid- 
ered in structuring an HTO. 

A hospital’s tax-exempt status is 
dependent upon the hospital’s fulfill- 
ment of its charitable mission. Such 
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a mission typically includes a com- 
mitment to operate an acute care 
hospital, including an emergency 
room, which serves the health care 
needs of the local community, as well 
as a commitment to provide indigent 
care and/or education. Tax-exempt 
hospitals also may have obligations 
to third parties, such as local munici- 
palities in the case of government- 
owned or leased hospital facilities. 
The movement by an HTO of a sub- 
stantial portion of a participant’s 
assets to another facility may jeop- 
ardize the participant’s ability to ful- 
fill one or more elements of its chari- 
table mission. Possible ways to 
address this problem include reserv- 
ing to each member the right to ap- 
prove the closure of its hospital 
participant’s emergency room or en- 
tire hospital facility, limiting the 
amount of assets the HTO governing 
board can move out of any one facil- 
ity, and reserving to the member the 
right to approve any action which 
would adversely affect its hospital 
participant’s commitment to indigent 
care and/or education. 

The movement of assets among 
participants also raises potential 
concerns under the charitable trust 
doctrine which deems the assets of a 
charitable corporation to be placed in 
trust for use only for the charitable 
purposes for which the assets were 
contributed or accumulated."* 
¢Local Governance 

In creating an HTO, consideration 
also should be given to the extent to 
which the local participant boards will 
retain these authorities. This is of par- 
ticular importance for HTOs which 
cover multiple geographic areas. 

From a tax perspective, the HTO 
governing board may delegate to lo- 
cal boards governance authority over 
actions identified in the Continuing 
Professional Education Text for Fis- 
cal 1997 as requiring the approval of 
the HTO board so long as the HTO 
board retains the authority to change 
the delegation and the power both to 
initiate action without recommenda- 
tion of the local board and to act con- 
trary to the local board’s recommen- 
dations.'* 

Among the advantages of local gov- 
ernance are: 1) it assures the respon- 
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siveness of the participants to the 
needs of their local communities; 2) 
it assures the continued involvement 
of local board members who are fa- 
miliar with the operations of the par- 
ticipants; 3) to the extent one or more 
of the participants provides specialty 
services, a local board may be more 
familiar with issues particular to the 
specialty services; and 4) hospital li- 
censure statutes and accreditation 
agencies such as the Joint Commis- 
sion on Accreditation of Healthcare 
Organizations may require certain 
authorities to be retained by a 
hospital’s local governing board (e.g., 
decisions regarding medical staff 
privileges, credentialing functions). 
As a business matter, however, the 
parties may wish to require local 
boards to recommend actions to the 
HTO board to assure centralized au- 
thority over all participants. Alterna- 
tively, the parties may wish to share 
responsibilities between the local 
boards and the HTO board by per- 
mitting the local boards to approve 
actions below thresholds established 
by the HTO board (e.g., the incur- 
rence of indebtedness). 
¢ Deadlocks among Participants 

An inherent risk in the establish- 
ment of an HTO is that either the 
HTO board or the members may be- 
come deadlocked in the governance 
or management of the HTO. There 
are several different methods of ad- 
dressing deadlock among either 
board members or corporate mem- 
bers. First, the definitive documents 
could provide for an uneven number 
of individuals to serve on the HTO 
board, with one or more at-large di- 
rectors. Alternatively, or in addition, 
the definitive documents may pro- 
vide that the parties will submit to 
arbitration or mediation disagree- 
ments regarding significant issues 
(e.g., religious issues, reconfiguration 
of services, major expenditures). 
Withdrawal 

One permanent solution to dis- 
agreements among members is for 
one of the members to withdraw from 
the HTO. A member’s withdrawal 
from an HTO might take one of two 
forms. First, the HTO’s definitive docu- 
ments might provide each member the 
right to withdraw completely from the 


HTO, taking with it all of the assets of 
its participants. Alternatively, the de- 
finitive documents might provide each 
member the right to have its HTO in- 
terest bought out by the other mem- 
bers. In the latter case, the withdraw- 
ing member typically would leave its 
assets in the HTO. 

In addition to agreeing on the form 
of withdrawal, the parties should 
consider limiting the time periods 
during which a member may with- 
draw (e.g., at any time; at any time 
after the first five years of the exist- 
ence of the HTO; once every five 
years, etc.). Also, to the extent the 
parties select the buy-out method of 
withdrawal, they should consider the 
purchase price that will be paid for 
the withdrawing member’s HTO in- 
terest. Another consideration is 
whether or not to include a covenant 
not to compete following withdrawal. 


Conclusion 

The formation of an HTO involves 
the interplay of a number of complex 
legal and financial considerations. 
When properly structured, however, 
HTOs offer tax-exempt health care 
systems seeking to affiliate a poten- 
tially attractive alternative to tradi- 
tional mergers and consolidations.Q 


1 Examples include selection by the par- 
ticipants of the initial governing board 
of the holding company, which board, over 
time, would then become self-perpetuat- 
ing; retention by the participants of re- 
sponsibility for appointment of their own 
governing boards subject to approval of 
the appointments by the holding com- 
pany; and possession by the holding com- 
pany and the participants of certain veto 
powers with regard to the operations of 
the holding company. 

2 For a more detailed discussion of the 
tax issues relating to the formation and 
operation of a JOA, see, e.g., Gerald 
Griffith & Brad Tomtishen, IRS Adopts 
Facts and Circumstances Approach for 
JOAs, Part Two, 17 THE Exempt OrRGANI- 
ZATION Tax Rev. 391 (September 1997) 
(hereinafter Facts and Circumstances, 
Part Two); Gerald Griffith and Brad 
Tomtishen, IRS Adopts Facts and Cir- 
cumstances Approach for JOAs, Part One, 
16 THe Exempt ORGANIZATION Tax REv. 403 
(September 1996). 

3 RoDERICK DARLING AND MaRVIN FRIED- 
LANDER, IRS Exempt ORGANIZATIONS CPE 
TECHNICAL INSTRUCTION PROGRAM FOR FY 
1997: CHAPTER J: VIRTUAL MERGERS—HOs- 
PITAL JOINT OPERATING AGREEMENT AFFILIA- 
TIONS 131-37 (1997). 

4 Id.; see also Facts and Circumstances, 


Part Two, supra note 2, at 392-400. 

5 For a discussion of some of the tax is- 
sues relating to holding company mod- 
els, see, eg., Gerald Griffith, When is a 
True Parent-Subsidiary Structure a 
JOA?, 18 THE ORGANIZATION Tax 
Rev. 219 (November 1997). 

§ 15 US.C.A. §1 (West 1997). 

7 US. Dep’t of Justice and Fed. Trade 
Comm’n, Statements 8-9, Statements of 
Antitrust Enforcement Policy in Health 
Care (1996). 

8 15 U.S.C.A. §18a (West 1997). 

° Retention by the Catholic participants 
of sufficient reserved powers for canon 
law purposes must be balanced against 
the authorities required to be ceded to 
the JOC to achieve the structural inte- 
gration required for tax purposes. 

10 National Conference of Catholic Bish- 
ops, Ethical and Religious Directives for 
Catholic Health Care Services (U. S. 
Catholic Conference 1995). 

1. The issue of delegation arises ina JOA 
in which there is no legal relationship 
other than a contractual relationship be- 
tween the JOC and the participants. In 
the case of a holding company (where the 
participants are subsidiaries of the com- 
pany), the company can reserve to itself 
as the member or shareholder of the par- 
ticipants the authorities of the holding 
company relative to the operations of the 
participants. 

2 See Fia. Stat. §617.0801 (1993) (“All 
corporate powers must be exercised by 
or under the authority of, and the affairs 
of the corporation managed under the di- 
rection of, its board of directors, subject 
to any limitation set forth in the articles 
of incorporation.”) But cf DEL. CopE ANN. 
tit. 8, §141(a) (1995) and Nes. Rev. Stat. 
§21-1968(c) (1997) (both allowing delega- 
tion of the powers of the board of direc- 
tors to another person or persons). 

13 See, e.g., Queen of Angels Hospital v. 
Younger, 66 Cal. App. 3d 359 (1977); 
Daniel Coyne & Kathleen Kas, The Not- 
for-Profit Hospital as a Charitable Trust: 
To Whom Does Its Value Belong?, 24 J. 
Heattu & Hosp. L. 48 (Feb. 1991). 

14 See, e.g., Gerald Griffith, “Joint Oper- 
ating Agreements: On the Verge of a 
Merger,” Address at AAHA Health Care 
Tax Law Institute (forthcoming May 1- 
2, 1998). 
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Consolidation of Physicians and 
Other Noninstitutional Providers 


by Stephen H. Siegel 


nce fragmented, the health care industry is 

consolidating with breathtaking speed. As a 

consequence of consolidation, health care pro- 

viders such as hospitals, home health agencies, 
physicians, and medical equipment suppliers have under- 
gone a fundamental change in the manner in which they 
conduct the business of delivering health care items and 
services. 

This article examines the consolidation trend as it af- 
fects noninstitutional providers.' After reviewing some of 
the economic factors that are motivating noninstitutional 
providers to consolidate, the article will review some of 
the alternative structures that are being used for this 
purpose in Florida. The article discusses consolidation 
structures within the context of physicians.” However, the 
motivations and many of the alternatives are applicable 
to other categories of noninstitutional providers. 


Economic Factors Favoring Consolidation 
Some of the historical reasons for consolidation of “in- 
stitutional” providers like hospitals and nursing facilities 
may seem obvious. Such facilities require significant capi- 
tal in order to build and maintain their physical plants. 
Consolidation frequently provides opportunities to obtain 
needed capital, through either debt or equity financing, 
on terms more favorable than may be available to indi- 
vidual providers. Consolidation also offers opportunities 
to take advantage of economies of scale that otherwise 
unaffiliated individual providers may not be able to 
achieve. For example, group purchasing cooperatives his- 
torically have been one of the mechanisms used by insti- 
tutional providers to take advantage of their collective 
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purchasing power. 

Physicians and other “noninstitutional” providers of 
health care items and services would appear to have some 
of the same motivations for consolidating. A number of 
factors including the relative ease of entry into these mar- 
kets, generally lower capital requirements, and the his- 
torical tendency of this segment of the health care indus- 
try to be dominated by entrepreneurs and small business 
persons have worked to delay the consolidation of nonin- 
stitutional providers. The phenomenon of physicians and 
other noninstitutional providers looking to consolidate 
appears to result from two relatively recent factors (both 
of which noninstitutional providers have in common with 
institutional providers): the efforts to reduce the cost of 
health care items and services, and providers’ loss of con- 
trol over their patient bases. The pace of consolidation 
among Florida physicians reflects the impact of these fac- 
tors on their individual practices. 


Cost Reduction Efforts 

In 1983, the Medicare program implemented its pro- 
spective payment system for most inpatient hospital stays. 
Since then, the number of hospitals that have elected to 
merge or otherwise consolidate has increased dramatically. 
This, in part, is the result of reduced reimbursement lev- 
els. Hospitals are seeking ways to reduce operating costs 
through the economies of scale and other efficiencies larger 
organizations sometimes are able to achieve.* Inasmuch 
as other segments of the institutional provider industry, 
such as hospital-based nursing facilities and home health 
agencies, are tied to the success of their affiliated hospi- 
tals, these providers have been included in this consolida- 
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tion wave. Freestanding institutional 
providers, who also are experiencing 
reimbursement reductions, also are 
consolidating in response. 
Physicians and other noninstitu- 
tional providers similarly have been 
subject to reimbursement reductions 
by the Medicare program, Medicaid 
program, and various private third- 
party payors. For example, these 
payors have implemented fee sched- 
ules and tighter claims review 
mechanisms.‘ The reduction in phy- 
sicians’ reim- 
bursements has 
pressured this 
group of provid- 
ers to seek ways 
to achieve econo- 
mies of scale and 
other operating 
efficiencies. 
Ironically, at the 
same time these 
so-called “cost 
containment” ef- 
forts are reduc- 
ing the incomes 
of physicians 
and other nonin- 
stitutional pro- 
viders, their op- 
erating costs are 
increasing as a 
result of more 
sophisticated 
and intensive 
medical services 
that are being 
provided on an 
outpatient basis. 
A related cost 
control effort in- 
volves the emer- 
gence of the 
Florida and fed- 
eral self-referral restrictions. These 
restrictions have the impact of lim- 
iting physicians’ ability to supple- 
ment their incomes through invest- 
ments in and affiliations with 
businesses that provide so-called “an- 
cillary services.”> For many physi- 
cians, the income derived from these 
ancillary services initially offset the 
impact of reduced reimbursement 
rates and constituted a significant 
portion of their incomes. The state 
and federal decisions to severely re- 


strict this source of income has 
served to compound the problems 
physicians already had begun to ex- 
perience as a result of declining re- 
imbursement levels. 


Loss of Control Over Patients 

Probably a more significant moti- 
vation for noninstitutional providers’ 
consolidation, particularly physi- 
cians, has been the growth of health 
maintenance organizations and 
other types of managed care organi- 


zations, such as preferred provider 
organizations and exclusive provider 
organizations (generically referred to 
as HMOs). One of the features that 
distinguishes HMOs from traditional 
indemnity insurance programs is the 
ability of an HMO to establish sig- 
nificant financial disincentives to 
enrollees to seek health care items 
and services from anyone who is not 
a “participating provider” of that 
HMO.®* These disincentives range 
from having the enrollees responsible 


for making large deductible and co- 
insurance payments to “nonpartici- 
pating” providers, to refusing to make 
any payment for services rendered by 
these providers.’ 

Today, many physicians are find- 
ing a growing number of their estab- 
lished patients have become HMO 
enrollees. For a physician who re- 
fuses or is excluded® from participat- 
ing in an HMO’s network, the conse- 
quences to his or her medical practice 
can be significant. The physician sud- 
denly may lose a 
large number of 
patients because 
they are mem- 
bers of that 
HMO and must 
see one of its 
participating 
providers. Even 
if a physician is 
a participating 
provider with a 
particular HMO, 
the outlook is 
not necessarily 
much more se- 
cure. Unless the 
parties agree 
otherwise, an 
HMO may ter- 
minate its con- 
tract with a par- 
ticipating 
provider, with or 
without cause, 
_ on 60 days’ no- 
tice. In short, 

the growth of 
HMO enroll- 
ment has lead to 
a situation in 
which many 
physicians are 
very concerned about the viability of 
their medical practices in the future. 
As the number of HMO enrollees con- 
tinues to grow, very few physicians 
can afford to ignore these payers and 
have a realistic expectation of being 
able to develop and maintain their 
medical practices. 


Physicians’ Responses 

For many physicians their primary 
objective has become to regain some 
control over their economic and pro- 
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fessional future in a climate of re- 
duced reimbursement rates, and the 
growth of HMO enrollments. The de- 
sire to reduce costs through the 
achievement of economies of scale 
has been a much less important ob- 
jective of physicians who are seeking 
ways to respond to the changing eco- 
nomics of the health care industry. 
In order to achieve either objective, 
however, some form of consolidation 
appears to be necessary. 

An individual physician is not 
likely to have a significant ability to 
negotiate with an HMO. A group of 
physicians may have improved bar- 
gaining “clout.” This is particularly 
so when the group is developed 
thoughtfully. That is, physicians who 
jointly implement a deliberate strat- 
egy based on their geographic loca- 
tions, practices, reputations, and 
similar factors may constitute an at- 
tractive addition to an HMO’s net- 
work. As a member of such a group, 
a physician may be able to regain 
some of the control and certainty he 
or she is seeking to achieve. 

Stated another way, some safety 
may exist in numbers. An HMO is 
likely to be more hesitant to termi- 
nate its relationship with a group of 
10 physicians, which provides ser- 
vices to 5,000 of its enrollees, than it 
will be to terminate a group of two 
physicians, which provides services 
to 1,000 of the HMO’s enrollees. If the 
enrollees who are assigned to these 
physicians are satisfied with their 
services, the HMO will have the task 
of explaining to them why their doc- 
tors no longer are participating pro- 
viders. Some of these enrollees may 
decide to dis-enroll from that HMO, 
and enroll in whatever HMO in- 
cludes their physicians in its network 
of participating providers. In addi- 
tion, to the extent these enrollees are 
members of a purchasing group (such 
as employees of a common employer 
through whom their health benefits 
are purchased), the HMO may find 
itself faced with a situation in which 
the entire purchasing group will be 
much more reluctant to continue this 
relationship. 


Consolidation Alternatives 
In developing a structure for con- 


In developing a 
structure for 
consolidating, issues 
that must be 
addressed include 
the physicians’ level 
of commitment, loss 
of control, and 
derived benefits. 


solidating physicians, issues that 
must be addressed include the phy- 
sicians’ level of commitment, loss of 
control, and the benefits to be derived 
from consolidation. Additional con- 
siderations include a physician’s po- 
tential liability exposure for the mal- 
practice of another physician, federal 
and Florida income tax, antitrust,’° 
pension benefit, and regulatory com- 
pliance issues. Ultimately, however, 
each physician’s decision to consoli- 
date or not, as well as the consolida- 
tion alternative(s) he or she selects, 
comes down to that physician’s 
analysis of the future of medical prac- 
tice and how his or her medical prac- 
tice will fare. 

Physicians who seek lower levels 
of integration and prefer indepen- 
dence typically consider two alterna- 
tives: contractual arrangements, 
commonly referred to as independent 
practice associations (IPA), and man- 
agement services organizations 
(MSO), in which physicians join to- 
gether for certain limited purposes. 
At the other end of the spectrum, 
some physicians conclude that affili- 
ation with a much larger entity is the 
best response and select the consoli- 
dation alternative of selling their 
practices to some form of physician 
practice management company. Al- 
ternatively, physicians can join to- 
gether formally in a common legal 
and financial structure to take ad- 
vantage of the more favorable treat- 
ment afforded a “group practice” un- 
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der the Florida and federal self-re- 
ferral restrictions; although this al- 
ternative offers a greater level of 
autonomy than selling a physician’s 
practice, it also involves significantly 
more integration, risk, and commit- 
ment than does membership in an 
IPA or MSO. 

Loose Affiliations: IPAs and MSOs 

While there is no standard defini- 
tion of either contractual arrange- 
ment, an IPA generally is understood 
to be a contractual relationship that 
focuses on obtaining and maintain- 
ing managed care contracts for its 
participants. An MSO also offers its 
participants a vehicle for developing 
managed care arrangements; how- 
ever, an MSO typically also provides 
some or all of the administrative and 
support services needed to operate a 
physician’s practice. Those physi- 
cians who join or form an MSO, in 
addition to the negotiating leverage 
that may be achieved from an IPA, 
also can take advantage of some of 
the economies of scale that were dis- 
cussed above. 

Physicians who elect to join an IPA 
and/or MSO may have a limited op- 
portunity to present a common front 
in negotiating with HMOs. Despite 
the antitrust “safety zones,” physi- 
cians who are members of an IPA or 
MSO remain competitors. As such, 
they cannot attempt to fix prices or 
otherwise restrain trade. Indeed, in 
most other respects, the manner in 
which these physicians conduct the 
business and practice of medicine is 
unchanged. 

Florida has not adopted a legal 
definition of an IPA or MSO. Thus, 
how a particular contractual rela- 
tionship is characterized depends 
upon what its intended purpose is 
and who is involved. For example, if 
one or more hospitals are parties to 
one of these relationships, it may be 
referred to as a physician-hospital 
organization (PHO). Until commonly 
accepted definitions of what consti- 
tutes an IPA, MSO, or PHO exist, a 
significant level of confusion will re- 
main for physicians who are trying 
to evaluate their alternatives. 

The legal structure used in form- 
ing one of these entities depends 
upon the nature of the parties who 


| 

| 

| 

| 

| 


Westlaw is the source you can trust for the most comprehensive public records. 


You've got absolute trust in yourself. Put that 
same trust in WESTLAW” to deliver public records 
that can hold the key to success. 

For starters, WESTLAW gives you broader 
coverage than any other source. That helps you 
reliably check out potential jurors’ backgrounds, 
locate hard-to-find witnesses, qualify prospective 


www.westpub.com 


clients or business associates, and more. may otherwise miss searching any other source. 
And only WESTLAW gives you important links With sweeping public records at your fingertips, 
between related information with exclusive you can trust in WESTLAW to take you further. 
investigative tools such as People Finder} Sleuth’ Learn more about how 
and Asset Locator‘ to find the public records 
So you can uncover important relationships you need on WESTLAW. Call WESTLAW, 
among people, businesses and their assets that you 1-800-328-9963. conan 


Kovsearching, Research you can trust 


© 1996 West Publishing 7-9353-3/9-96 1-349-216-6 


are involved and their objectives. It 
is important to keep in mind that 
basically these are contractual rela- 
tionships; participants can withdraw 
or join in the manner prescribed in 
the contract, and they have no fidu- 
ciary duty to each other. Moreover, in 
addition to the antitrust concerns, 
participation in an IPA or MSO does 
not offer its physician members any 
insulation from the Florida or federal 
kickback or self-referral restrictions. 
Thus, these affiliations may have 
minimal beneficial result for their 
participants. 

Sale of Practice 

A growing number of physicians 
have concluded that the future of the 
practice of medicine is too uncertain 
to continue in private practice and/ 
or are seeking a way to realize the 
current value of their practices. Many 
of these physicians believe that the 
“corporatization” of the practice of 
medicine is inevitable and in the very 
near future medical practice will be 
conducted primarily by physicians 
who are employees or otherwise af- 
filiated with large publicly traded 
corporations. These physicians are 
among the group that is choosing to 
sell their practices. 

As a result, recent years have seen 
the development of physician prac- 
tice management companies (PPM). 
Although hospitals and health care 
systems are entering into similar 
arrangements with physicians, it is 
the development of PPMs which are 
not affiliated with a provider or sys- 
tem that may be the most significant 
development in this trend. Many of 
these PPMs are, or intend to become, 
publicly traded and are not them- 
selves providers of health care items 
and services. Rather, these PPMs are 
in the business of managing, through 
contractual relationships or owner- 
ship, multiple physician practices. In 
controlling a large number of prac- 
tices, some physicians view PPMs as 
a counterweight to HMOs, which 
have the ability to direct where their 
enrollees receive physician services. 

When selling a practice, a physi- 
cian needs to consider a number of 
issues beyond the sales price. For 
example, the federal income tax con- 
sequences can be significantly differ- 
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ent depending upon what is being 
sold, the nature of the compensation, 
and whether the physician’s practice 
has elected to be treated as an “S” 
corporation or a “C” corporation.’ 
Many physicians also are concerned 
about their office staff: that is, will 
long-time employees suddenly find 
themselves terminated or forced to 
accept less compensation, and other 
issues that will remain after the sale 
is completed. 

What is actually being sold, the 
stock or the assets of a physician’s 
practice, is a fundamental issue, but 
one which the selling physician may 
not appreciate. Generally speaking, 
unless specifically excluded, the pur- 
chaser of a corporation’s stock as- 
sumes all of its debts and liabilities. 
Unless the parties agree otherwise, 
in an asset sale these obligations 
generally remain with the seller. It 
is not surprising, therefore, that pur- 
chasers and sellers of medical prac- 
tices frequently enter into negotia- 
tions with very different views of 
what is going to be sold. 

The most significant asset of a 
medical practice usually is its ac- 
counts receivable. If the accounts re- 
ceivable are being sold, the parties 
will need to negotiate several issues, 
such as the percentage that is likely 
to be collected over what time period, 
and what level of effort the purchaser 
will devote to this effort.’ A physi- 
cian who does not include accounts 
receivable among the assets that are 
sold may be left with the responsi- 
bility of collecting these amounts. 

In addition to what is being sold, 
questions exist concerning the nature 
of the compensation and purchase 
price allocations. The mixture of 
stock, cash, debt, and the like that 
will be used as compensation can be 
a subject of intense negotiations. For 
example, if the buyer is a PPM that 
is planning to “go public,” it may 
want to pay as much of the purchase 
price as possible in stock; this ap- 
proach better aligns the seller’s fi- 
nancial incentives with its own. A 
physician who is considering accept- 
ing such stock must evaluate both the 
financial risk and whether the stock 
will be treated as part of a tax-free 
exchange, ordinary income, or capi- 


tal gains for both federal and Florida 
tax purposes. 

Questions concerning the appro- 
priate allocation of the purchase 
price focus on the value of the assets 
whose sale constitutes ordinary in- 
come under the Internal Revenue 
Code, versus capital gains. Typically, 
a seller wants as much as possible of 
the purchase price allocated to capi- 
tal gains, with its lower tax rate. For 
purchasers (like PPMs, who typically 
have both SEC reporting require- 
ments and tax considerations), the 
issue is not as clear. The portion of 
the purchase price allocated to ordi- 
nary income (for example, the 
amount paid for office furniture) be- 
comes a business expense, which the 
PPM may deduct in the current year. 
In contrast, the portion of the pur- 
chase price allocated to capital gains 
(for example, the price paid for the 
practice’s “goodwill”) must be amor- 
tized over a period of years. 

In many practice sales, the most 
intensely negotiated issues involve 
the agreement that will govern the 
parties’ relationship after the sale 
closes. The purchasing PPMs’ oper- 
ating structure and business loca- 
tions influence the relationship be- 
tween the parties. Because of 
corporate practice of medicine re- 
strictions in some states, as well as 
fee-splitting concerns, the selling 
physician frequently does not become 
a employee of the PPM. Rather, the 
physician either will remain an em- 
ployee of the current professional 
services corporation or become a 
member of a professional services 
corporation formed for the purpose 
of consolidating multiple sellers’ 
practices. 

In many states, excluding Florida, 
there is a prohibition against the 
“corporate practice of medicine.” This 
doctrine prohibits any entity other 
than a professional services corpora- 
tion, or its equivalent, from employ- 
ing physicians for the purpose of 
practicing medicine. Inasmuch as 
many of the PPMs are not profes- 
sional services corporations and op- 
erate in multiple states, in order to 
ensure compliance with all of these 

jurisdictions’ requirements, the phy- 
sicians whose practices are acquired 
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remain or become employees of an 
entity that is not owned by the PPM. 
In these cases, the professional ser- 
vices corporation will retain the PPM 
as its manager for an extended pe- 
riod of time, typically 30 to 40 years. 
The issues of terms, duties, causes for 
termination, compensation, and re- 
strictive covenants need to be nego- 
tiated in the parties’ management 
agreement. 

Other important considerations 
are this state’s and the federal fee- 
splitting, patient brokering, kickback, 
and self-referral restrictions." In re- 
cent years the Florida Board of Medi- 
cine has been asked to consider cer- 
tain employment and independent 
contractor agreements in light of the 
state’s fee-splitting and patient 
brokering prohibitions. In several 
declaratory statements, the board 
has made clear its view that Florida 
law does not offer “safe harbor” pro- 
tection for a physician compensation 
arrangement involving in an em- 
ployer-employee relationship.'* In 
addition, a management services 
agreement that involves compensa- 


tion based on a percentage of rev- 
enues basis also is highly suspect 
under the state’s fee-splitting and 
patient-brokering prohibitions. 
Thus, Florida physicians and PPMs 
must take care to ensure what their 
post closing employment or indepen- 
dent relationship does not violate 
these prohibitions. 

A physician who elects to sell his 
or her practice to a PPM, in essence, 
is selling a portion of that practice’s 
anticipated future earnings. Particu- 
larly when a portion of the purchase 
price is paid in the stock of a com- 
pany that is planning to “go public,” 
the physician is betting that his or 
her stock will have a value that is 
significantly greater than the future 
earnings the physician is agreeing to 
forgo. For many physicians, it is too 
soon to tell whether their bets will 
pay off. 

Group Practice Exception 

For those physicians who believe 
that the practice and business of 
medicine can continue to be con- 
trolled by physicians, and who also 
believe fundamental change is nec- 


essary if this is to occur, a group prac- 
tice may be an attractive alternative. 
Consolidation as a group practice can 
provide its member physicians with 
the ability to respond effectively to 
the pressures of HMOs, while main- 
taining their independence. As sug- 
gested above, a group practice may 
be in a better position than a solo 
practitioner, IPA, or MSO to bargain 
with an HMO. In addition, a properly 
managed group practice should be 
better able to reduce its physicians’ 
operating costs by taking advantage 
of those efficiencies and economies of 
scale discussed above. 

Group practices also are better 
able to take advantage of the vari- 
ous “safe harbor” provisions in the 
Florida Patient Self-Referral Act and 
the Stark II amendments. Each of 
these self-referral restrictions in- 
cludes an exception for those “desig- 
nated health services,” as defined 
therein, rendered by a sole practitio- 
ner or a group practice. The opportu- 
nity to provide these services is one 
of the attractions of the group prac- 
tice alternative. For example, a sole 
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| transfer ledger. Only $47.50 


No company offers Florida attorneys 


Software 


For more information on these and our other products, 
a copy of our free 80-page catalog, to meet with one of our 
representatives or to place an order, call us at 


800-LAW-MART 


(407) 299-8220 or FAX (407) 291-6912. 


Stationery— Engraving and Thermography 
Use our considerable design experience to help 
you create a more professional image. Choose 
from a wide range of fine cotton papers in 
various finishes, including laser and recycled 
grades. We now offer laser-proof thermographed 
stationery. Our in-house engraving and 
thermography plant provides fast service, 
and our prices are very competitive. Call for 
our free engraving or thermography portfolio. 


Blumbergexcelsior is the only distributor of affordable legal software 
that offers over 100 programs including bankruptcy, document 
assembly, HUD RESPA and dockets/calendar, from many developers. 
We provide personal service and support, an unbeatable 30-day, 
money-back guarantee and low prices. For information on our 
software call our software specialist at (800) 221-2972 ext. 565. 


BlumbergExcelsior 


4435 Old Winter Garden Road, Orlando, FL 32802 


Since 1887 
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practitioner may not find it economi- 
cally feasible to maintain some of the 
ancillary services regularly ordered 
as part of his or her practice, such as 
a CLIA certified clinical laboratory; 
a group practice, however, may in- 
clude a sufficient number of physi- 
cians who will make use of the ser- 
vice, so that it will be economically 
feasible. In addition, because the 
physicians who are members of a 
group practice generally are not 
viewed as competitors, there appears 
to be insulation under the federal 
antitrust laws as well as the federal 
kickback prohibitions for many of the 
members’ collaborative efforts.’® 

In order to qualify for these advan- 
tages, a group practice must consist 
of 
[T]wo or more physicians, legally orga- 
nized as a partnership, business corpo- 
ration, professional services corporation, 
foundation, not for profit corporation, fac- 


ulty practice plan or similar association, 
in which: 


a. Each physician who is a member 
provides substantially the full range of 
his or her services through the joint use 


of shared office space, facilities and equip- 
ment; 


b. Substantially all of the services of 
the physicians who are members of the 
group are rendered to patients of the 
group, i.e., in aggregate, 75 percent of 
their patient encounters; 


c. The items and services rendered by 
members of the group are billed in its 
name and the amounts collected are 
treated as receipts of this group; 


d. Overhead expenses and income of 
the group are distributed in accordance 
with a previously determined method; 
and 


e. A member’s compensation is not 
directly or indirectly based on the volume 
or value of that physician’s referrals to 
other members of the group. 


42 U.S.C. §1395nn(h)(4); see also FS. 
Ch. 458.236. (The definition of a 
“group practice” included in the 
Stark II amendments is more de- 
tailed and appears to include the el- 
ements contained in the Florida 
Patent Self-Referral Act’s definition 
of a “group practice.”) 

There are several issues that arise 
regularly in forming a group practice, 
including: 1) initial capitalization; 2) 
liability for other physicians’ mal- 


practice and other obligations; 3) op- 
erational integration; 4) ancillary 
services compensation; and 5) ease 
of withdrawal. 

Depending on the number of phy- 
sicians involved, their operating 
costs, how quickly they plan to ex- 
pand by opening new offices, and the 
like, the amount of initial capitali- 
zation needed by the group can be a 
significant issue. The founding phy- 
sicians may decide to meet this need 
by making capital contributions or 
through some form of debt financing. 
One approach is for each of the found- 
ing physicians to lend collections for 
services rendered in the prior period 
to the group and receive repayment 
from the group. 

Depending on the form of entity 
selected, each member’s risk of be- 
ing held responsible for another 
member’s obligations, particularly 
malpractice liability, may be signifi- 
cant. To deal with this issue many 
group practices require or arrange for 
each member to maintain some level 
of malpractice insurance coverage, in 
addition to the group’s own malprac- 
tice insurance. In recent years 
Florida has enacted legislation au- 
thorizing the formation of limited li- 
ability partnerships and limited li- 
ability companies. For those group 
practices that are not organized as 
some form of business or professional 
service corporation, taking advan- 
tage of these legal entities should 
address most of their members’ li- 
ability concerns. 

Integrating the group practice’s 
business operations and medical 
practice can be an extremely difficult 
political and logistical problem. Each 
physician member and his or her of- 
fice staff will need to change the way 
they have done business in the past. 
For example, as a practical matter all 
of the members of the group’s billing 
and collection, accounts receivable 
and accounts payable functions prob- 
ably should be consolidated in one 
location and be the responsibility of 
a common administrative staff. The 
group will need to adopt personnel 
policies and benefits for all of its 
employees that may vary substan- 
tially from those previously in effect 
in each founding physician’s practice. 
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Further, to the extent the group 
practice’s patients are comprised of 
HMO enrollees, its physicians should 
consider developing mechanisms for 
capturing and analyzing each 
physician’s utilization and outcome 
data and, when appropriate, take cor- 
rective actions. 

Physicians forming a group prac- 
tice frequently approach the question 
of how they will divide income from 
ancillary services by assuming it will 
be in a manner that reflects the vol- 
ume or value of the services each of 
them has referred. Unfortunately, 
such a method constitutes a violation 
of the definition of a group practice 
found in Stark IT. The consequences 
of failing to meet this definition can 
be extreme and can include a signifi- 
cant overpayment, plus interest and 
penalties, exclusion from the federal 
health benefit programs including 
Medicare and Medicaid, loss of licen- 
sure, and criminal prosecution. 
Whatever method of dividing this 
income is adopted, the physicians 
should be very comfortable that they 
are not violating the federal defini- 
tion of a group practice. 

Physicians who have not practiced 
as part of a group frequently are con- 
cerned about what happens if their 
expectations are not met. If the pen- 
alty for leaving the group is too dear 
(such as an onerous restrictive cov- 
enant), physicians may be very reluc- 
tant to join. On the other hand, if 
withdrawal is too easy, the group’s 
stability and viability may be under- 
mined. Thus, a balance must be 
struck in the organic documents of a 
group practice. 

Of all the consolidation alterna- 
tives discussed, a group practice pos- 
sibly requires the greatest level of 
commitment. In contrast to an IPA 
or MSO, the members of a group prac- 
tice are much more likely to succeed 
or fail based on their collective ef- 
forts. Unlike physicians who elect to 
sell their practices, the members of 
a group practice do not turn over sig- 
nificant control of their medical prac- 
tices to a third party. Rather, to suc- 
ceed, that is, provide a means for its 
members to maintain their profes- 
sional independenceand regain some 
control over their economic and pro- 
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fessional futures, a group practice 
requires each of its physician mem- 
bers to continue to devote a signifi- 
cant amount of time and energy to 
the practice of medicine and to the 
management of its business affairs. 


Conclusion 

This article has attempted to iden- 
tify briefly the factors that are caus- 
ing the consolidation that is occur- 
ring among noninstitutional health 
care providers. Interestingly, this seg- 
ment of the health care industry his- 
torically has been the most resistant 
to consolidation. Today, noninstitu- 
tional providers are affiliating as 
rapidly as their institutional coun- 
terparts, and for many of the same 
reasons. Some of these affiliations, 
like IPAs and MSOs, are transitory 
and readily subject to change. On the 
other hand, selling a physician’s prac- 
tice is likely to create a much longer 
term relationship. In many instances, 
however, a sale will significantly 
limit a physician’s ability to act in- 
dependently. Physicians who do not 
want to sell their practices, but be- 
lieve that IPA or MSO response mod- 
els are not effective in the long run, 
increasingly are considering the 
group practice alternative. As the 
health care industry continues to 
evolve, future developments will de- 
termine the benefits and detriments 
of each alternative discussed in this 
article and which structures will 
prove to be successful adaptations in 
the dynamic business and legal en- 
vironment in which health care pro- 
viders must operate. O 


1 For purposes of this article, the term 
“noninstitutional providers” refers to 
physicians, freestanding diagnostic cen- 
ters, durable medical equipment provid- 
ers, and other vendors who are not gen- 
erally governed by Florida’s certificate of 
need requirements, and who generally 
are reimbursed under Part B of the Medi- 
care program. 

2 That is, those health care profession- 
als licensed under FLa. Stat. Ch. 458 or 
459. 

3 These include, but are not limited to, 
increased purchasing power, reduced ad- 
ministrative/support costs through the 
elimination of duplication, better plan- 


ning and allocation of resources, and 
greater geographic coverage. 

4 The adoption of fee schedules repre- 
sents a significant shift from indemnity 
insurance’s historical reliance on “usual 
and customary” payment schemes. 

5 Fra. Stat. Ch. 455.236 (Florida Patient 
Self-Referral Act); 42 U.S.C. §1395nn (the 
so-called “Stark II amendments”). These 
statutes place significant restrictions on 
the ability of a physician to benefit finan- 
cially from his or her referrals of patients 
to a third party in which that physician 
has an ownership interest or with the 
physician has a “financial relationship.” 
Although there are significant differences 
in the services included within each 
jurisdiction’s definition of “ancillary ser- 
vices,” both the Florida and federal re- 
strictions include certain services that 
are common to many physicians’ prac- 
tices, including clinical laboratory ser- 
vices, physical therapy services, and di- 
agnostic imaging services. A more 
complete discussion of these self-referral 
restrictions is beyond the scope of this 
article. 

§ For purposes of this article, a “partici- 
pating provider” means an institutional 
or noninstitutional provider who has been 
accepted by and agrees to accept a par- 
ticular HMO’s scheme of compensation, 
whether some form of capitation or fee 
for service arrangement, as well as other 
conditions imposed by the HMO in ex- 
change for the opportunity to provide 
health care items and services to its en- 
rollees. 

7 Limited exceptions to such disincen- 
tives are available for “emergency” ser- 
vices provided to an enrollees, particu- 
larly when outside of the HMO’s service 
area. 

8 In Florida, an HMO has no legal obli- 
gation to accept every provider who wants 
to be one of its participating providers. 

® Physicians also have the right to ter- 
minate their HMO contracts on 60 days’ 
notice. 

10 A discussion of the antitrust issues re- 
lated to the consolidation of noninstitu- 
tional providers is beyond the scope of 
this article. However, the reader should 
be aware, in their “Statements of Anti- 
trust Enforcement Policy in the Health 
Care Area,” the Department of Justice 
Antitrust Division and the Federal Trade 
Commission have developed a series of 
antitrust “safety zones” that are designed 
specifically to provide comfort to provid- 
ers who are seeking to consolidate in an 
effort to respond to the changes that are 
occurring in this industry. 

1 This assumes the physician is con- 
ducting his or her medical practice in a 
corporate form. For purposes of the fed- 
eral scheme for taxing corporations, the 
income from a “C” corporation is subject 
to taxation at both the corporate and in- 
dividual levels, whereas the income of an 
“S” corporation is subject to taxation only 
as income of the shareholder(s). 

12 Frequently, a portion of the purchase 
price is held in escrow so that the pur- 
chaser can recover a portion of the price 


if the collections fall below the parties’ 
expectations. 

13 Fa. Stat. Ch. 455.236 (Florida Patient 
Self-Referral Act); Fia. Stat. Ch. 455.237 
(general kick-back prohibition for health 
care practitioners); Fia. Stat. Ch. 458.331 
(physician fee-splitting prohibition); Fa. 
Stat. Ch. 817.505 (Florida Patient 
Brokering Act); 42 U.S.C. §1320a-7b(b) 
(Federal health care programs’ kickback 
prohibitions); 42 U.S.C. §1395nn (the so- 
called “Stark II amendments”) and 42 
C.F.R. Part 411(Medicare and Medicaid 
self-referral restrictions and implement- 
ing regulations). A full discussion of these 
statutes and regulations is beyond the 
scope of this article. See, e.g., Siegel, Re- 
ferral? What referral?, Business Law To- 
pay, July/August 1997, at 42. In addition, 
on January 9, 1998, the Health Care Fi- 
nancing Administration, the federal 
agency responsible for administering the 
Medicare and Medicaid programs and 
enforcing the federal self-referral restric- 
tion, published a proposed rule for imple- 
menting those provisions of 42 U.S.C. 
§1395nn that previously had not been 
addressed in these regulations. See 63 
Fed. Reg. 1658 (1/9/98) (Proposed rule 
amending 42 CFR Part 411). 

14 See In re: Petition for Declaratory 
Statement of C. Robert Crowe, M.D., (Fi- 
nal Order No. AHCA-95-00405) (March 
13, 1995), affirmed, 21 Fla. L. Weekly 
D781; In re: Petition for Declaratory State- 
ment of George G. Levy (Final Order No. 
AHCA-97-0495). 

15 See, In re: Petition for Declaratory 
Statement of Dr. Gary R. Johnson, M.D. 
and the Green Clinic, 14 FALR 3935 (July 
11, 1992); In re: Petition for Declaratory 
Statement of Magan L. Bakarania, M.D., 
(Final Order No. 97-0333) (November 11, 
1997),__ FALR___ (this decision cur- 
rently is being appealed) (this decision 
specifically examined a percentage based 
management fee arrangement involving 
a physician and a PPM). 

16 Please note: There do not appear to 
be any reported cases in which a federal 
court has been asked to consider these 
issues. 
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Managed Care 101 


by Daniel N. Burton and Michael S. Popok 


his article examines the basics of managed care 

and explores leading topics in the field. The 

authors have endeavored to provide the 

nonhealth care lawyer with the key to decipher 
the managed care code. The reader should know that the 
authors of the article address all sides of the managed 
care trinity — the providers, the patients, and the payors. 
While a conflicted life, it has been invaluable in present- 
ing a balanced view of the managed care issues. 

Don’t let the title of this article mislead you. While the 
vocabulary is specialized (as often occurs in health care), 
the bedrock legal principles applicable to managed care 
will be familiar to most lawyers. Indeed, “managing” care 
has been with us for a long time in some form or another. 
Medicare, workers’ compensation, the clinic systems, even 
private payors (insurance carriers) have been providing 
some kind of “managed care” within the tradition of fee- 
for-service systems for as long as most of us can remem- 
ber. 

What is new, what is basic, and what qualifies this ar- 
ticle to be entitled “Managed Care 101” is a recognition of 
the reality that managed care in today’s world of health 
care is different. We are witnessing the development of an 
entirely new industry. Born of social legislation and heavily 
regulated with more regulation to come, the managed care 
industry really means to“manage” care. Make no mistake: 
Managed care is more than just a buzzword in the $1 tril- 
lion-a-year health care industry. It represents a paradigm 
shift in the traditional relationships between health care 
provider and patient, and is the most pervasive and sweep- 
ing change in the delivery of health care services since 
Medicare and Medicaid. In fact, studies show that more 


26 THE FLORIDA BAR JOURNAL/APRIL 1998 


than 20 percent of the nation,’ and upward of 75 percent 
of U.S. employees receive their health care services through 
managed care.’ 

Although the concept still is in its infancy in most of the 
nation today (California is about 10 years ahead of the 
rest of the country), managed care rapidly is approaching 
adolescence. The size of this baby indicates that it is go- 
ing to be the proverbial thousand-pound gorilla. As op- 
posed to past management of care, the concept of “man- 
aged care” today refers to a comprehensive health care 
delivery system. By applying elaborate cost containment 
devices like utilization review and a panoply of market- 
driven financial incentives and risk-shifting devices, 
today’s system aims to provide health care that is both 
high in quality and low in cost.* The issues which arise in 
managed care are not just for health care lawyers. Man- 
aged care issues impact all areas of corporate and litiga- 
tion practice and the 21st century practitioner must be 
able to spot managed care legal issues when representing 
any of the parties involved in the managed care equation 
— providers, such as physicians and specialists, health 
care plans (the“payors”), and the consumer (the “enrollee” 
or “life” in managed care-speak). 

Through the early to mid-1990s, managed care gener- 
ally received high marks from participants who saw it as 
the solution to the rising tide of health care costs.* Unfor- 
tunately, the current managed care debate has been driven 
by a parade of anecdotal horribles which have suggested 
that managed care typically is marked by cold, uncaring, 
bureaucratic, “bean-counters” who, through ubiquitous 
“800” numbers, ration health care and derive perverse plea- 
sure from denying needed treatment to patients.® The re- 
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sult is growing patient dissatisfac- 
tion with the cost-containment pre- 
cepts of managed care. The ire once 
aimed at rising health care costs now 
is directed at managed care itself.® 

Certain public perceptions, created 
or at least dramatically reported by 
the media, are that managed care, 
through its cost containment meth- 
ods, sacrifices quality care in favor 
of increased profit margins. Recent 
surveys indicate that most consum- 
ers believe the trend away from tra- 
ditional fee-for-service care and to- 
ward managed care is harmful.’ In 
some cases these perceptions may 
represent reality.* However, other 
surveys indicate satisfaction among 
plan participants with their HMO or 
health plan.’ The survey results also 
may suggest that high patient dis- 
satisfaction may be a manifestation 
of the public’s initial anxiety about 
leaving the old system and doctors 
behind as we move into a managed 
care environment.”° 

Properly administered, the man- 
aged care alternative represents an 
appropriate response to spiraling 
health care costs which in Florida 
alone are projected to reach $90 bil- 
lion in the next two years." In fact, 
with its emphasis on market-driven 
forces and competition to contain 
health care costs, Florida has em- 
braced managed care as the panacea 
to the perceived health care crisis. 
Florida may be at the forefront of the 
managed care debate; however, the 
importing of managed care concepts 
developed in other jurisdictions (such 
as California) is complicated by 
Florida’s ever-evolving regulatory 
scheme. To quote Governor Chiles, 
the philosophy is that “access to qual- 
ity health care is the right of every 
Floridian — not the luxury of a privi- 
leged few.”” 


Managed Care Made Simple: 
Decoding the Jargon 

Under the traditional health care 
delivery system, a patient and doc- 
tor entered into a simple contract: 
The doctor provided services for a set 
fee and the patient’s insurer agreed 
to pay. The payor in this system is 
the insurer and not the party receiv- 
ing health care. For this reason, the 


Certain public 
perceptions are that 
managed care, 
through its cost 
containment 
methods, sacrifices 
quality care in favor 
of increased 
profit margins. 


consumer is insulated from the true 
cost of the services, creating a struc- 
tural incentive for the patient and 
physician to over-consume health 
care resources. By contrast, in a man- 
aged care environment, a managed 
care organization (MCO) as payor 
intervenes between the doctor and 
the patient, and through such pro- 
cesses as utilization review and capi- 
tation, which will be explored below, 
limits the ultimate payment received 
by the health care provider.** 


Payment Methods 
as Component 

In the managed care environment, 
the particular method of reimburse- 
ment functions as a risk-shifting de- 
vice arguably creating a financial 
incentive to the provider to “utilize” 
fewer and less costly health care ser- 
vices. The three most common man- 
aged care reimbursement formulas 
are 1) capitation; 2) discounted fee- 
for-service; and 3) global risk-shar- 
ing. 
*Capitation 

The latest generation of MCOs are 
premised on capitated payments. The 
term is derived from the per capita 
payment to providers the MCO 
makes on a flat monthly “per en- 
rollee, per month” basis. Generally, 
the amount of the capitated payment 
is based on an actuarial formula 
which factors in the health of the 
MCO’s enrollee population, as well as 
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the frequency and expense of the 
various health care services and pro- 
cedures predicted to be used by the 
statistical MCO population.'* Capi- 
tation shifts the risk of enrollee“over- 
use” of the health care system to the 
“gatekeeper” primary care provider 
who oversees patient care. As further 
incentive for the providers to control 
costs, the capitation fee method is 
often used in conjunction with a “bo- 
nus/withhold” system, in which the 
MCO withholds a percentage of the 
monthly capitated payment to the 
provider. If actual costs are below 
projected actuarial estimates, the 
providers earn a “bonus” payment, 
but if the actual cost of treatment and 
services exceeds the capitated 
amount received, the provider in es- 
sence“loses” money by having to pro- 
vide more services than predicted by 
the capitated formula.” “Carve-outs” 
also are common in a capitated 
scheme. Here, the MCO pays the pro- 
vider a sum over and above the 
capitated fee for certain high cost 
procedures and treatments. 

To guard against excessive costs 
being shifted to the provider because 
of plan overuse, providers commonly 
obtain “stop loss” insurance, a type 
of “excess” insurance in which a 
third-party insurer covers costs that 
exceed defined limits.'* However, not- 
withstanding that capitation places 
all or most of the financial risk for 
the managed care system squarely on 
the provider’s shoulders, the provider 
alone — not the MCO — is respon- 
sible for the ultimate medical care 
decision for the patient, and should 
not allow the capitated system to 
subvert appropriate care-giving.!” 
Discounted Fee-for-Service 

While capitation represents the 
growing trend in managed care as a 
reimbursement method, fee-for-ser- 
vice payment still is commonplace, 
especially in the preferred provider 
organization (PPO) setting. Here, the 
MCO establishes a menu of dis- 
counted fixed fees which are assigned 
to each health care service. To further 
reduce costs, MCOs often will use 
cost containment financial goals 
coupled with a reserve system, simi- 
lar to the capitated “bonus” system 
described above. 


| 

| 
i 

| 
i | 


Global Risk-Sharing 

Under this capitation/fee-for-ser- 
vice hybrid, the MCO identifies a 
particular procedure, generally a 
“carve-out” item, and pays a flat fee 
from the prenegotiated menu for a 
set number of the designated proce- 
dure. The provider is then encour- 
aged and expected to “sub-capitate” 
the fee for the remaining “uncovered 
procedures” by negotiating reduced 
prices with the other providers in- 
volved in the procedure.”® 


Glossary of Florida’s 
Recognized MCOs 

The next step in unlocking the 
managed care conundrum is to gain 
a working knowledge of each MCO 
type. 
Health Maintenance Organiza- 
tion (HMO) 

It is estimated that more than a 
quarter of Floridians receive their 
health services through an HMO.'® 
Regulated by federal and Florida 
statutes,” the term HMO, as defined 
by Florida law, encompasses organi- 
zations which provide emergency in- 
patient hospital services, physician 
care, ambulatory diagnostic treat- 
ment, and preventive health services 
either directly, or through subcon- 
tracted arrangements, on either a 
capitated or fee-for-service basis.”' 
The HMO is a prepaid health service 
plan which divides the risk of patient 
overuse of the system between the 
HMO and the providers. The enrollee 
pays a fixed premium to the HMO, 
and the fee entitles the enrollee to 
certain defined health services from 
a list of specified providers. Other 
uncovered and “nonmedically neces- 
sary” procedures are excluded. The 
HMO often will use a “gatekeeper” 
primary care physician or nurse to 
help “manage” the delivery of health 
care and control costs. 

A distinguishing feature of the 
HMO is that it is essentially both an 
insurer and a provider.” To provide 
health care services to its “lives,” the 
HMO may use one or a combination 
of three models. 

One model is the “staff model,” in 
which the HMO directly employs pro- 
viders at the HMO’s own facilities. 
Another is the “group model,” in 


which the HMO contracts with a 
group of physicians who provide ser- 
vices to enrollees, generally on a 
capitated basis. The third organiza- 
tional format is the individual prac- 
tice associations (IPAs), also known 
as “open panels,” that permit physi- 
cians to maintain private practices 
while also providing services to HMO 
enrollees, usually on a discounted 
fee-for-service, rather than capitated, 
reimbursement formula. 

Recently, Florida passed new leg- 
islation concerning HMOs. The new 
statutes 1) require HMOs to report 
certain data related to patient satis- 
faction, quality of care, and its finan- 
cial health to Florida’s Agency for 
Health Care Administration (see FS. 
§641.26 (1997)); 2) protect enrollees 
against HMO insolvency (see FS. 
§§631.818 and 641.285 (1997)); 3) re- 
quire disclosure of the MCO’s utili- 
zation review, quality assurance, and 
credentialing procedures to enrollees 
(see F.S. §641.31 (1997)); and 4) regu- 


late rates charged by HMOs for ser- 
vices (see FS. §641.31 (1997)). 
Preferred Provider Organization 
(PPO) 

PPOs use the discounted fee-for-ser- 
vice reimbursement model. A Florida- 
regulated PPO’ consists of an MCO 
which uses the economic leverage 
gained from representing a high vol- 
ume patient base to secure favorable 
rates and payment formulas with se- 
lect providers. The enrollee is in turn 
presented with a panel of physicians 
and hospitals from which to choose. To 
encourage cost containment and 
underutilization of health care re- 
sources, the PPO system rewards en- 
rollees for using select in-network“pre- 
ferred” providers through discounted 
fees and lower co-payments, and pun- 
ishes enrollees through increased 
charges and co-pays for use of non-PPO 
providers. Like the HMO, the PPO of- 
ten employs a“gatekeeper” provider for 
each enrollee. The gatekeeper is re- 
sponsible for “managing” the 
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enrollee’s receipt of health care ser- 
vices through the system and must 
authorize all specialist referrals. 
¢Physician-Hospital Organization 
(PHO) 

The newest of the recognized 
MCOs and a derivative of the PPO, 
the PHO is a joint venture between 
primary care and speciality care pro- 
viders. The PPO typically uses some 
form of capitated or fee-for-service 
reimbursement formula. Administra- 
tive costs of marketing, billing, col- 
lection, and utilization review are a 
shared cost of the joint venture.” 


Utilization Review 
and Credentialing 

Regardless of the MCO involved, 
the touchstone for all managed care 
entities is utilization review proce- 
dures (UR),” which are founded on 
the concept that only “medically nec- 
essary” procedures should be reim- 
bursed. The public, frustrated with 
perceived limits on freedom of choice 
inherent in the managed care envi- 
ronment, may view UR as a profit- 
driven system whose only goal is to 
deny needed coverage and care to 
patients. However, empirical evi- 
dence indicates that proper UR does 
not adversely affect the quality of 
care provided to patients.” 

Types of UR include: 1) 
preadmission (or “prospective”) cer- 
tification which reviews a provider's 
recommendation of elective surgery 
hospitalization; 2) claims review, both 
prospective and retrospective (or af- 
ter treatment), of treatments the en- 
rollee receives from individual pro- 
viders; 3) comparison of individual 
provider treatment recommenda- 
tions against actuarial and statisti- 
cal guidelines and profiles; 4) case 
management, which uses a clinical 
case manager to evaluate the recom- 
mended course of treatment and to 
select least costly alternative treat- 
ments; and 5) the requirement of a 
“second surgical opinion.”?’ Issues 
engendered by UR include: 1) UR’s 
impact on the traditional doctor-pa- 
tient relationship; 2) selection and 
de-selection of providers in the UR 
network; and 3) local medical com- 
munity standards of care as con- 
trasted with UR guidelines as it re- 


lates to medical necessity.” 
*Credentialing and QA 

While the cost side of the managed 
care equation is addressed by UR, the 
quality component is the function of 
the MCO’s credentialing and quality 
assurance (QA) procedures. Through 
credentialing, the MCO accesses and 
monitors the qualifications of health 
care providers by evaluating the 
provider’s education, training, and 
experience, as well as judgment and 
competence as demonstrated 
through empirical data.*® The 
“recredentialing” process addresses 
providers who fail to accomplish the 
MCO?’s required cost-effective qual- 
ity care, as indicated by member com- 
plaints and improper utilization 
methods, among other things.*” 

While accurate measurement of 
“quality” of care can be elusive, a 
growing number of MCOs are using 
national criteria established by the 
National Committee of Quality As- 
surance (NCQA) known as the 
Health Plan and Employer Data and 
Information Set (HEDIS). The cur- 
rent HEDIS measures close to 100 
quality criteria, including utilization, 
enrollee satisfaction, and certain 
“snap shot” measures of an MCO’s 
ability to deliver low cost, high qual- 
ity health care.* 


Managed Care Liability 
and ERISA Preemption 

The hallmarks of managed care — 
cost containment, risk-shifting, and 
quality control — place the MCO in 
the crossfire between the provider 
and the enrollee. As a consequence, 
liability arising out of managed care 
is surging. The current generation of 
managed care liability claims are ei- 
ther based on direct liability against 
the MCO for acts or omissions in the 
UR or credentialing process, or vi- 
carious liability founded on respon- 
deat superior and/or apparent au- 
thority theories. 
Direct Liability 

The UR process, with its attendant 
emphasis on cost containment 
founded on “medical necessity” deter- 
minations, has generated much liti- 
gation. UR claims often are premised 
on: 1) ambiguous standards and pro- 
cedures; 2) the involvement of un- 
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qualified reviewers in the medical 
decisionmaking process; and 3) the 
MCO’s use of unclear appeal proce- 
dures.*? Similarly, MCOs may be li- 
able for “negligent credentialing.” 
Some courts have held liable MCOs 
which restrict enrollee choice and 
control UR.*? Further, a new amend- 
ment to Florida’s HMO statute pro- 
vides that the prevailing party in any 
suit brought to enforce an HMO con- 
tract is entitled to attorneys’ fees. See 
FS. §641.28 (1997). 
Vicarious Liability 

Plaintiffs also have attempted to 
hold MCOs liable for torts commit- 
ted by the MCO providers.** Under 
the “apparent authority” theory, the 
MCO may be liable for the provider’s 
negligence if the MCO, through its 
own acts, “holds out” the provider as 
an employee by creating the appear- 
ance that the provider is an agent of 
the MCO.* The “holding out” issue 
invariably turns on the marketing 
and advertising materials, and the 
plan contract recitals used by the 
MCO, as well as the degree of con- 
trol exerted by the MCO over the pro- 
vider.** To reduce the risk of liability, 
an MCO should use well placed dis- 
claimers, consent form provisions, 
and other disclosure notices to the 
general public and plan enrollees. 
These notices should clarify that pro- 
viders are independent contractors 
who are solely responsible for medi- 
cal treatment decisions, and not em- 
ployees under the control of the 
MCO.*” 
e ERISA Preemption 

If the plaintiff is receiving health 
care benefits through an employer, 
any managed care claims may be pre- 
empted. Regardless of whether based 
on direct or vicarious liability theo- 
ries, liability claims arising out of 
UR, QA, and credentialing proce- 
dures may be preempted by §514(a) 
of the Employee Retirement Income 
Security Act of 1974 (ERISA), 29 
US.C. §1144(a). ERISA preempts all 
state laws, including torts such as 
breach of contract and negligence, 
that relate to ERISA-covered man- 
aged care plans.** When applicable, 
ERISA preemption eliminates the 
traditional elements of a civil suit, 
including jury trial, and compensa- 
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tory and punitive damages, and in- 
stead limits plaintiffs’ remedies to a 
recovery of the claimed benefits, or a 
declaration of future benefits only.* 
However, in response to preemption’s 
potentially draconian effect of shut- 
ting the courthouse door to some 
plaintiffs, a proposed bill in Congress 
known as the Managed Care Plan 
Accountability Act would establish a 
new cause of action under ERISA 
which would permit plaintiffs to sue 
MCOs for injuries resulting from 
improper UR or other cost contain- 
ment procedures.“ 

Even without new federal legisla- 
tion, recently some courts have be- 
gun to pull back on the extension of 
ERISA preemption doctrine to save 
some managed care claims. For ex- 
ample, in Estate of Robert Frappier 
v. Wishnov, 678 So. 2d 884, 887 (Fla. 
4th DCA 1996), the court held that 
ERISA did not preempt vicarious li- 
ability claims against an HMO aris- 
ing out of the quality of the benefit 
provided, as distinct from the admin- 
istration of the plan. Further, true 
medical malpractice claims against 
providers, and their MCO, often avoid 
ERISA preemption.“ Finally, unlike 
enrollees who sue an MCO for state 
law claims such as breach of contract 
or negligent misrepresentation, the 
provider may not face preemption. 
See Lordmann Enter. v. Equicor, Inc., 
32 F.3d 1529 (11th Cir. 1994). 


Basics of Managed 
Care Contracting 

In addition to the building block 
concepts briefly discussed above, an 
attorney representing providers, 
MCOs, and consumers must be sen- 
sitive to, and able to spot, concerns 
which are unique to each entity. Al- 
though a full discussion of contract- 
ing issues is beyond the purview of 
this article, an overview is provided 
below. 
Contracts between MCO and Pro- 
vider 

At a minimum, the so-called pro- 
vider agreements should contain ex- 
press provisions concerning: 1) the 
term of the agreement; 2) early ter- 
mination for and without cause; 3) 
grievance and appeal procedures 
prior to termination; 4) risk-sharing 


between the MCO and the provider; 
5) administrative responsibilities, 
including claims management, 
credentialing, UR, and billing; 6) a 
clear definition of covered services 
and “medical necessity”; 7) the 
method of reimbursement; and 8) 
patient enrollment verification pro- 
cedures. In addition, a provider 
should be concerned with the fiscal 
health of the MCO, its patient and 
provider satisfaction surveys and 
disenrollment rates, and the 
provider’s continuity of care require- 
ments and entitlement to reimburse- 
ment following termination.*? 

In a capitated agreement, the pro- 
vider and MCO should define clearly 
any “carve-out” procedures and ser- 
vices, the withhold/bonus mecha- 
nism, and the role of the provider as 
“gatekeeper.” In a fee-for-service set- 
ting, the parties should address the 
issue of payments by the MCO to the 
provider for services provided after 
termination of the contract while the 
patient obtains alternative care, or 
in the event that the MCO retroac- 
tively denies services as not medi- 
cally necessary or outside coverage.* 

Finally, counsel representing man- 
aged care enrollees or employers who 
are seeking to select the appropriate 
MCO should advise clients to focus on: 
1) the MCO’s UR and grievance and 
appeal procedures following a denial 
of treatment; 2) the scope of covered 
services and the definition of “medical 
necessity”; 3) the credentialing and QA 
process used by the MCO to ensure 
quality care; 4) the disenrollment and 
satisfaction ratings of both providers 
and plan members; 5) the geographic 
coverage of the plan’s providers; and 
6) the fiscal stability of the MCO, as 
well as its regulatory track record. 


Other Hot Topics 
Willing Provider Regulations 
The managed care industry takes 
the position that MCOs’ ability to 
contain costs through the selection 
of cost-efficient providers is a foun- 
dation of today’s managed care de- 
livery. Proposed “any willing pro- 
vider” statutes would compel MCOs 
to let any provider into the network 
who is able to meet its cost and qual- 
ity criteria. As a result, the MCO’s 
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right to negotiate the best discounts 
the market may provide is under- 
mined. A current grassroots move- 
ment to amend the Florida Consti- 
tution advocates addition of an “any 
willing provider” provision to permit 
every citizen to have the unfettered 
choice to select a certain health care 
provider. Critics claim that this could 
result in Florida’s managed care sys- 
tem being less efficient and more 
costly than other state systems.“ 
¢Florida’s Fiscal Intermediary Stat- 
ute 

Effective on July 1, 1997, Florida 
enacted legislation which regulates 
entities that provide financial, ac- 
counting, collection, reimbursement, 
disbursement, or other similar ser- 
vices to a health care provider who 
has contracted to provide services to 
an HMO, and requires the entity to 
register with the Department of In- 
surance and post a $10 million fidel- 
ity bond. However, entities which are 
exempt from the new act include a 
hospital, insurer, third-party admin- 
istrator, prepaid MCO, and physician 
practice groups.* 

Other Managed Care Issues 

Although a complete discussion of 
current fraud and abuse legislation 
cannot be addressed in this article, 
the following are key provisions of 
importance: 

1) The Health Insurance Portabil- 
ity andAccountability Act of 1996, 18 
U.S.C. §§1001 et seg. makes many 
types of health care fraud a federal 
crime punishable under the Federal 
Sentencing Guidelines.** Addition- 
ally, federal RICO, and other asset 
forfeiture statutes have been ex- 
panded to include health care fraud 
as predicate offenses; 

2) The application of the “Anti- 
Kickback Statute,” 42 U.S.C. §1320a- 
7b(b), which criminalizes certain pay- 
ment exchanges between providers 
and the payor; 

3) The “Stark II” law, 42 U.S.C. 
§1395nn, which prohibits certain fi- 
nancial relationships between health 
care entities, absent a recognized 
exception or safe harbor; and 

4) The application of federal anti- 
trust law prohibiting actions taken 
in restraint of trade and to promote 
price-fixing to the relationships be- 
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tween MCOs and providers. 


Conclusion 

To borrow from recent television 
science fiction pop culture, resistance 
to managed care is futile. Managed 
care represents the“next generation” 
of health care delivery in Florida. 
But, as with any emerging social leg- 
islation, lawyers and consumers of 
managed care products need to be 
prepared to enter the new managed 
care world with shields up and 
phasers ready. 
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Fighting the Battle Against Health Care 
Fraud: Federal Enforcement Actions 


by Adelaide Few and Jay G. Trezevant 


n June 18, 1815, Napoleon Bonaparte received 

a crushing military defeat at Waterloo, ending 

23 years of warfare between France and the 

other European powers. Leading to Napoleon’s 
crushing defeat was his overly ambitious plan to get be- 
tween the British and Dutch on one side, and the Prussians 
on the other, creating for the French a war to be fought 
simultaneously on two fronts. Today, military strategists 
and historians generally acknowledge the futility of such 
a strategy. 

Those who choose to engage in health care fraud and 
those who choose to defend them should keep in mind 
Napoleon’s experience at Waterloo. Engaging in health care 
fraud litigation with the United States will probably re- 
sult in — at a minimum — a battle waged on two fronts. 
More likely, the battle will be waged on three fronts: crimi- 
nal, civil, and administrative. In addition, those who chal- 
lenge the enforcement power of the government risk find- 
ing their ammunition frozen and ineffective. 

This article is written from an enforcement vantage 
point. Therefore, it focuses on the “weapons” available to 
the government in its battle against the perpetrators of 
health care fraud. Several new weapons were created 
through the enactment of the Health Insurance Portabil- 
ity and Accountability Act of 1996. In order to wage the 
health care war most effectively, a concerted and organized 
effort is being made to combine use of the new weapons, 
such as endorsed use of 18 U.S.C. §1345, with long avail- 
able procedures known as parallel proceedings. 


Parallel Proceedings 

Almost any set of facts involving large scale federal 
health care fraud lends itself to parallel proceedings. “Par- 
allel proceedings” in “government-speak” refers to the si- 
multaneous or successive investigation or litigation of 
separate criminal, civil and administrative actions involv- 
ing a common set of facts. For example, a typical health 
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care fraud case might involve the fraudulent filing of 
claims by a hospital for various health care services with 
Medicare, Medicaid, and/or CHAMPUS. In addition to 
those working in hospital administration, such a scheme 
could involve physicians and even paramedical agencies. 
If different components of the government institute par- 
allel proceedings in this type of case, the potential defen- 
dants’ exposure might include criminal prosecution of vari- 
ous individuals, in which incarceration of individual 
defendants for their criminal acts would be the goal; a 
civil action under the False Claims Act, probably against 
the institutional hospital defendant, where treble dam- 
ages and large civil monetary penalties for each illegal 
claim would be sought; and administrative claims by one 
or more government agencies, separate and apart from 
Department of Justice entities, seeking retribution from 
all defendants by way of suspended payments, compliance, 
and debarment actions. 

Facing this diverse group of adversaries, the health care 
attorney had best be knowledgeable and prepared to de- 
fend on all fronts. Parallel criminal and noncriminal pro- 
ceedings are a growing trend, as the United States increas- 
ingly looks to criminal prosecution, as well as affirmative 
civil and administrative remedies, for health care fraud 
offenses committed against the United States. The Attor- 
ney General of the United States has thrown down the 
gauntlet: “For the last four years the Department has made 
significant progress against unscrupulous health care pro- 
viders. . . [OJur efforts are sending a message to those 
who would rip-off our health care system that we have 
the know-how, we have the resources, and we will come 
after you.” 

Despite what defense attorneys might argue, parallel 
proceedings are not inherently “bad.” Civil and regula- 
tory laws frequently overlap with the criminal laws, cre- 
ating the possibility of parallel civil and criminal proceed- 
ings, either successive or simultaneous. “As long ago as 
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1912 the Supreme Court... held that 
the government could initiate such 
proceedings either‘simultaneously or 
successively, with discretion in the 
courts to prevent injury in particu- 
lar cases.”! Furthermore, many cases 
have held that parallel criminal and 
civil trials or investigations do not 
raise questions of constitutional 
magnitude with respect to the privi- 
lege against self-incrimination.? 


Double Jeopardy Issues 
and Parallel Proceedings 

Recently, in Hudson v. U.S., 118 S. 
Ct. 488 (1997), Chief Justice 
Rehnquist, speaking for the major- 
ity of the Court, stated that only if a 
civil or administrative sanction was 
criminal on the face of the statute 
imposing it — which for statutes in- 
volving health care fraud appear to 
be nonexistent — would a double 
jeopardy problem be created. Other- 
wise, Rehnquist continued, double 
jeopardy protects only against “the 
imposition of multiple criminal pun- 
ishments for the same offense, and 
then only when such occurs in suc- 
cessive proceedings.” Thus, the Su- 
preme Court significantly narrowed 
any double jeopardy protections for 
individuals or entities prosecuted civ- 
illy and criminally for the same or 
similar conduct. 

The Hudson opinion clarified any 
confusion caused by United States v. 
Halper, 490 U.S. 435 (1989), in which 
the Supreme Court previously held 
that civil penalties can constitute a 
second punishment for the same of- 
fense in violation of the double jeop- 
ardy clause of the Constitution if the 
penalties assessed are not reason- 
ably related to the amount of actual 
damages. In Halper, the defendant 
was convicted of filing 65 false Medi- 
care claims (each of which over- 
charged $9), and sanctioned crimi- 
nally. The judicial decision was that 
the defendant could not be assessed 
additionally under the civil False 
Claims Act $2,000 for each false 
claim. The Court acknowledged that 
the government is entitled to “rough 
remedial justice.” Nonetheless, the 
Court determined that the civil fines 
imposed were so overwhelmingly dis- 
proportionate to the harm that they 


In Hudson, the Court 
narrowed any double 


jeopardy protections 
for individuals or 
entities prosecuted 
civilly and criminally 
for the same or 
similar conduct. 


could not fairly be characterized as 
remedial when imposed in addition 
to acriminal sanction.* The Supreme 
Court noted that its ruling in Halper 
was not “far reaching or disruptive 
of the Government’s need to combat 
fraud,” but was instead “a rule for 
that rare case ... where a fixed-pen- 
alty provision subjects a prolific but 
small-gauge offender to a sanction 
overwhelmingly disproportionate to 
the damages he has caused. 

The Hudson decision appears to 
render Halper issues extinct. So, 
while it still is legally possible to 
have parallel proceedings which vio- 
late the double jeopardy clause,‘ 
practical realities dictate that in the 
health care fraud arena the clause 
does not bar parallel proceedings in 
any meaningful way. 


Who Are the Troops? 

The first line of offense is composed 
of the Department of Justice crimi- 
nal prosecutors. In today’s climate, 
the U.S. attorney for any district will 
prosecute vigorously any individual 
or entity who breaks the law by en- 
gaging in health care fraud. Highly 
trained health care fraud investiga- 
tors will conduct the criminal inves- 
tigation. The investigators will be 
connected with one or more investi- 
gative agencies of the government,° 
Office of the Inspector General of 
HHS, and the US. Attorney’s Office, 
represented by one or more criminal 
assistant U.S. attorneys (AUSAs). 
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The investigation probably will in- 
volve the use of grand jury subpoe- 
nas, ultimately will result in indict- 
ments, followed by negotiations and 
a plea or a trial. If convicted, indi- 
vidual defendants can expect to be 
sent to prison. Additionally, the im- 
position of criminal monetary penal- 
ties is likely, such as a forfeiture, fine, 
and/or restitution to the victims, in- 
cluding remuneration to the govern- 
ment agency (Medicare, CHAMPUS, 
and the like) which suffered the loss. 

If the case is of an appropriate na- 
ture, the Department of Justice, civil 
fraud division and/or the U.S. attor- 
ney, civil division can and probably 
will prosecute it. Civil AUSAs do not 
focus on criminal punishment, but 
instead on recovery of the money that 
has been lost — times three, plus 
heavy fines. The civil fraud litigation 
will be conducted in a manner simi- 
lar to a case in which opposing par- 
ties dispute causation and damages. 
Although the civilAUSA will not use 
grand jury subpoenas and may 
choose not to use investigative help 
from the FBI, extensive discovery 
will take place. In the civil cause of 
action, the defendant may be the 
same defendant being charged crimi- 
nally; however, the civil defendant is 
more likely to be an institutional or 
corporate defendant rather than an 
individual. 

Regarding administrative actions, 
one agency always involved with 
health care fraud cases is the Depart- 
ment of Health and Human Services 
through its Office cf the Inspector 
General, otherwise known as the 
OIG/HHS.* The investigation and the 
involvement of HHS in a health care 
fraud case is pervasive. Defendant’s 
counsel must understand the author- 
ity of HHS and the role the agency 
can play in determining the ultimate 
outcome of a negotiated settlement 
or in a trial. The OIG serves as a li- 
aison to state licensing boards and 
other outside entities with regard to 
integrity, compliance, and enforce- 
ment activities. It monitors ongoing 
compliance, exclusion, and suspen- 
sion agreements. Potential adminis- 
trative penalties often are much 
more critical to a defendant’s sur- 
vival than are the money damages 
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and even incarceration. To be barred 
from participation in all government 
health care programs profoundly af- 
fects the ability of the health care 
practitioner to reestablish as a viable 
provider at the termination of the 
prosecution. For these reasons, 
defendant’s counsel should place ad- 
ministrative claims issues at the 
forefront of settlement discussions. 

Suspension agreements are an- 
other significant issue for defense 
counsel to address. Pursuant to 42 
C.F.R. §405.372(a)(4), the Health 
Care Financing Administration 
(HCFA) (also under the control of 
HHS) has the sole authority to de- 
termine to suspend payments if fraud 
or misrepresentation is suspected. 
HCFA may make the determination 
based on evidence provided by Medi- 
care carriers, intermediaries, law 
enforcement agencies, and other 
sources if HCFA determines that the 
evidence is reliable.’ 


Weapons Available Include 
Grand Jury Subpoenas 

In acriminal case, grand jury sub- 
poenas enable the government to 
obtain documents, testimony, and 
any and all information in aid of the 
investigation. All matters concerning 
the grand jury are governed by Rule 
6 of the Federal Rules of Criminal 
Procedure. Restrictions apply to the 
disclosure of transcripts of grand jury 
testimony and to the nature of the 
evidence produced before the grand 
jury, including the identity of wit- 
nesses who have testified before the 
grand jury, as well as the views or 
deliberations of the grand jury. Re- 
strictions also exist pertaining to the 
following limited exceptions to the 
general rule of grand jury secrecy 
which permit disclosures to investi- 
gators and other individuals who are 
helping federal prosecutors in their 
investigations: 

1) Rule 6(e)(3)(A)(ii) provides that 
“matters occurring before the grand 
jury” may be disclosed to “govern- 
ment personnel” as long as that in- 
vestigator is deemed necessary to 
assist an attorney for the govern- 
ment in the performance of that 
attorney’s duty to enforce federal 
criminal law, and that the investiga- 


tor thereafter uses that grand jury 
material only to provide that assis- 
tance.* Rule 6(e)(3)(B) provides for 
access by such persons as govern- 
ment agents, auditors, and even pri- 
vate parties when they have been 
retained to assist government inves- 
tigations.° 

2) Rule 6(e)(3)(C)(I) permits a court 
to order disclosure of grand jury 
documents or testimony “preliminar- 
ily to or in connection with a judicial 
proceeding”; upon a petition filed 
with the court by the government.’° 

Grand jury secrecy is highly con- 
trolled. A knowing violation of Rule 
6(e) may be punished as a contempt 
of court." Still, improper disclosure 
absent willfulness likely will not re- 
sult in dismissal of the indictment.” 
Non-grand jury tools available to the 
United States to gather information 
in health care fraud investigations 
include, but are not limited to audits, 
witness interviews, and the typical 
tools of criminal investigations such 
as search warrants, electronic sur- 
veillance, and cooperating witnesses. 


The IG Subpoena 

In lieu of grand jury subpoenas, 
Inspector General (IG) subpoenas are 
widely utilized. The Inspector Gen- 
eral of HHS has the power to issue 
administrative subpoenas duces 
tecum requiring the production of 
documents to support the agency’s 
audits and investigations. Evidence 
obtained through IG subpoenas may 
be used in criminal, civil, and admin- 
istrative proceedings.'® The IG sub- 
poena is limited to documentary evi- 
dence. Testimony cannot be 
compelled, except to obtain a certifi- 
cation upon production that the re- 
quested documents are complete, ac- 
curate, and in compliance with the 
subpoena. IG subpoenas are enforced 
through the civil division of the U.S. 
attorney’s office. Moreover, courts 
have held that the use of IG author- 
ity can be proper after initiation of a 
criminal investigation by the Depart- 
ment of Justice, even if the IG serves 
as a conduit of information for the 
Justice Department investigation." 
Rule 6(e) does not bar a U.S. 
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attorney’s office from conducting a 
joint investigation with an IG office, 
nor does it bar a U.S. attorney’s of- 
fice from making use of information 
obtained by the IG’s efforts to further 
a grand jury investigation. 


Investigative Demand 

On August 21, 1996, President 
Clinton signed into law the Health 
Insurance Portability and Account- 
ability Act, Pub. L. No. 104-191. 
Among other things, this law adds a 
new statute, 18 U.S.C. §3486, empow- 
ering the Attorney General, or the 
Attorney General’s designee, to issue 
investigative demands to obtain 
records for criminal investigations 
relating to federal criminal health 
care fraud offenses. The Attorney 
General has delegated her authority 
to issue investigative demands to the 
US. attorney as well as to the assis- 
tant attorney general for the crimi- 
nal division. Most importantly, 
records obtained with this new inves- 
tigative demand are not subject to 
the constraints applicable to grand 
jury matters as set forth in Fed. R. 
Crim. P. 6(e). 

The use of authorized investigative 
demands is limited to investigations 
relating to “federal health care of- 
fenses.” The term “federal health care 
offense” is defined in 18 US.C. § 24(a) 
to mean a violation of, or a criminal 
conspiracy to violate, 18 U.S.C. §§669, 
1035, 1347, or 1518. The term also 
includes violations of 18 U.S.C. §§287, 
371, 664, 666, 1001, 1027, 1341, 1343, 
or 1954 if the violation or conspiracy 
relates to a health care benefit pro- 
gram. The term “health care benefit 
program” is defined in 18 U.S.C. §24 
(b) as any public or private plan or 
contractor, affecting commerce, under 
which any medical benefit, item, or 
service is provided to any individual, 
and includes any individual or entity 
who is providing a medical benefit, 
item, or service for which payment 
may be made under the plan or con- 
tract. 

These new authorized investiga- 
tive demands differ from inspector 
general subpoenas in that the scope 
of the IG subpoenas is limited to the 
statutory authority of the specific 
inspector general and civil investiga- 
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tions, whereas investigative de- 
mands can be directed more broadly 
to various public and/or private en- 
tities. They are, however, limited to 
cases which involve criminal inves- 
tigations. Although some testimony 
can be required by the investigative 
demand, its authority to compel is 
limited to testimony concerning the 
production and authentication of 
records, much like IG subpoenas. 

The new statute further provides 
for judicial enforcement of the inves- 
tigative demands through contempt 
actions and immunizes persons com- 
plying in good faith with such de- 
mands from civil liability for disclo- 
sure of the information demanded. 
Authorized investigative demands 
also may be used in furtherance of 
an ongoing investigation after an in- 
dictment has issued provided the 
demands are not directed to a defen- 
dant.'® 

Defense attorneys should expect 
that criminal prosecutors will notify 
and involve the civil side of their of- 
fices on all criminal referrals, indict- 
ments, declinations, pleas, and con- 
victions that have any potential civil 
ramifications. Furthermore, because 
the IG subpoenas and authorized in- 
vestigative demands are not subject 
to the constraints applicable to grand 
jury subpoenas and because the in- 
formation to be acquired pursuant to 
those subpoenas is well suited for 
civil and administrative actions, 
counsel for the defendants in health 
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care fraud cases should expect a 
great increase in the use of these 
tools by government investigators 
and government attorneys. 


Stay of Civil Proceedings 

In certain situations, the govern- 
ment may request a stay or postpone- 
ment of the civil proceeding in order 
to prevent discovery in the civil case 
from being used to circumvent the 
more limited scope of discovery in a 
criminal case. Such a stay may be 
needed to prevent a civil litigant from 
gaining access to information which 
might be available to him in civil but 
not in criminal discovery. Govern- 
ment requests for stays of civil pro- 
ceedings on the ground that a pend- 
ing grand jury investigation or 
criminal trial may be jeopardized, 
absent a stay, are frequently 
granted.” 

In ruling on stays of civil discov- 
ery pending the completion of the 
related proceedings, many courts 
have expressed concerns about the 
improper use of civil discovery to cir- 
cumvent the limitations imposed on 
discovery in criminal proceedings. 
Compelling policies justify the re- 
stricted scope of discovery in crimi- 
nal proceedings. For example: 1) 
Broad disclosure of the essentials of 
the government’s criminal case 
might result in perjury and manu- 
factured evidence; 2) revelation of 
confidential government sources 
would discourage the voluntary co- 
operation of such sources and create 
the opportunity for intimidation of 
witnesses; and 3) discovery would not 
be mutual because the potential 
criminal defendant could limit dis- 
closure by invoking the Fifth Amend- 
ment, leading to unfair “surprise” of 
the prosecution at a later point.” 


18 U.S.C. §1345 

Consider Napoleon’s predicament 
had he been informed on the eve of 
Waterloo of the following facts: De- 
spite the daunting task facing his 
armies, 60 percent of his munitions 
would be frozen until the conclusion 
of the battle. Should he prevail, the 
munitions would be returned. Should 
he be defeated, however, his muni- 
tions would be liquidated to settle 
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preexisting debts with the English 
and Prussian armies. In a sense, this 
is what can happen to a defendant 
in a heath care fraud action. 

A thorough examination of 18 
U.S.C. §1345 is beyond the scope of 
this article; however, any attorney 
practicing in the area of health care 
fraud should be aware of its relevant 
provisions. Generally, §1345, in con- 
junction with Fed. R. Civ. P. 65(b),”® 
authorizes the government to obtain 
a temporary restraining order 
(TRO)” and preliminary injunction 
to halt fraudulent conduct and to 
prevent the alienation of property, or 
the equivalent value of property, ob- 
tained as a result of the fraudulent 
conduct. This is commonly referred 
to as “freezing assets.” 

First, §1345 provides a civil rem- 
edy for violations of criminal stat- 
utes, and is therefore initiated by a 
civil complaint. In pertinent part, 
§1345 provides: 


(a) (1) If a person is— 

(A) violating or about to violate this 
chapter or section 287, 371 (insofar as 
such violation involves a conspiracy to de- 
fraud the United States or any agency 
thereof), or 1001 of this title; or 
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(C) committing or about to commit a 

Federal health care fraud offense, the At- 
torney General may commence a civil ac- 
tion in any Federal court to enjoin such 
violation. 
(2) Ifa person is alienating or disposing 
of property, or intends to alienate or dis- 
pose of property, obtained as a result of a 
banking law violation (as defined in sec- 
tion 3322(d) of this title, or a Federal 
health care offense), or property which is 
traceable to such violation, the Attorney 
General may commence a civil action in 
any Federal court— 

(A) to enjoin such alienation or dispo- 
sition of property; or 

(B) for a restraining order to— 

(i) prohibit any person from with- 
drawing, transferring, removing, dissipat- 
ing, or disposing of any such property or 
property of equivalent value; and 

(ii) appoint a temporary receiver 
to administer such a restraining order. 
(3) A permanent or temporary injunction 
or restraining order shall be granted 
without bond. 

(b) The court shall proceed as soon as 
practicable to the hearing and determi- 
nation of such an action, and may, at any 
time before final determination, enter 
such a restraining order or prohibition, 
or take such other action as is warranted 
to prevent a continuing and substantial 
injury to the United States or to any per- 


son or class of persons for whose protec- 
tion the action is brought. A proceeding 
under this section is governed by the Fed- 
eral Rules of Civil Procedure, except that, 
if an indictment has been returned 
against the respondent, discovery is gov- 
erned by the Federal Rules of Criminal 
Procedure. 


So, to secure a Title 18 injunction, 
the government must establish reason- 
able cause”! that the alleged fraudu- 
lent activities are ongoing or that a 
person is alienating or disposing of 
property, or intends to alienate or dis- 
pose of property, obtained as a result 
of a federal health care fraud offense. 
Effective August 21, 1996, “federal 
health care offenses” was added under 
18 US.C. §1345(a)(1)(C) to the list of 
enjoinable violations of criminal law. 
This was an extremely significant 
change to the existing statute. Federal 
health care offenses are broadly de- 
fined at §24 of Title 18, and include 
violations of or conspiracies to violate 
§§669, 1035, 1347, or 1518 of Title 18, 
and §§287, 371, 664, 666, 1001, 1027 
coupled 1341, 1343 coupled and 1954 
of Title 18, if they affect a health care 


benefit program. A “health care ben- 
efit program” is also defined in §24 
and includes “any public or private 
plan or contract, affecting commerce, 
under which any medical benefit, 
item, or service is provided to an in- 
dividual, and includes any individual 
or entity who is providing a medical 
benefit, item, or service for which 
payment may be made under the 
plan or contract.” 

Secondly, it is important to note 
that the 1996 amendment to Title 18 
permits injunctions not only against 
ongoing health care fraud, but under 
18 US.C. §1345(2), the statute per- 
mits injunctions to halt individuals 
from “converting, alienating, or dis- 
posing of the proceeds of health care 
fraud.” Thus, if the government can 
establish that health care fraud has 
occurred in the past, and that indi- 
viduals are attempting to convert, 
alienate, or dispose of the proceeds 
of the fraud, the government may 
bring a civil action to freeze the prop- 
erty, or to freeze the equivalent value 
of the property. 
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Contrary to what many courts 
have held,” ongoing fraud is not a 
prerequisite to an injunction under 
§1345. Furthermore, under the pro- 
vision the government has no burden 
to trace the flow of funds to estab- 
lish that the targeted funds are the 
same funds resulting from the fraud. 
Section (2)(b)(I) of the statute autho- 
rizes an injunction to prohibit any 
person from “withdrawing, transfer- 
ring, removing, dissipating, or dispos- 
ing of any such property or property 
of equivalent value.” Thus, the gov- 
ernment need only be able to estab- 
lish the amount of property lost as a 
result of the fraudulent offense. Once 
the value is established, the freeze 
may attach to any property of equiva- 
lent value. 


Global Resolutions 
of All Pending Matters 

Once pending issues are identified 
and the parties make clear their de- 
sire to find a resolution, defense 
counsel should consider the practi- 
cal advantages of a global resolution. 
Global resolutions simultaneously 
resolve civil, criminal, and all agency- 
related claims. They are essential if 
a defendant desires to walk away 
from the skirmish with a clean bill 
of health. Resolving just the crimi- 
nal case could leave the client facing 
years of costly litigation, a potentially 
huge civil liability, and agency debar- 
ment. Likewise, resolution of only the 
civil case could leave the client ex- 
posed to criminal prosecution with 
little or no assets remaining to fight 
a legal battle on remaining fronts. 

However, the government’s posi- 
tion can never appear to be trading 
money for relief or insulation from 
criminal prosecution or sentencing 
consequences. Moreover, most states, 
like Florida, have ethical rules pro- 
hibiting civil attorneys from threat- 
ening criminal prosecution solely to 
obtain an advantage in civil mat- 
ters.” Thus, the likelihood of a gov- 
ernment attorney raising the option 
of a global resolution is slim. It is, 
therefore, incumbent upon the de- 
fense attorney to initiate any desired 
discussions regarding the global 
resolution of all criminal, civil, and/ 
or agency-related matters that poten- 


With potential civil 
recoveries in the 
billions of dollars and 
with defendants 
going to prison, the 
battle against health 
care fraud is heating 
up and showing no 
signs of a cease fire. 


tially affect the attorney’s client. 


Conclusion 

This article has focused on the 
government’s stepped-up battle 
against health care fraud and the 
three-front battle that defendants 
and their counsel must wage. While 
recent news publications have cov- 
ered health care fraud stories as if 
they were novel, neither health care 
fraud nor most of the government’s 
weapons to combat the fraud are new. 
What is new is the enactment of the 
Health Insurance Portability and 
Accountability Act of 1996, which cre- 
ated new weapons. These now can be 
joined with the traditional govern- 
ment strategies of parallel proceed- 
ings to force the battle against health 
care fraud to a new plateau. What 
also is new is that the Attorney Gen- 
eral has mandated that health care 
fraud prosecution will continue to be 
a top priority of the Department of 
Justice and will receive the funds and 
personnel necessary to do the job. 

With potential civil recoveries in 
the billions of dollars, and with fed- 
eral criminal defendants being forced 
into prisons, the battle against health 
care fraud is heating up and show- 
ing no signs of a cease fire. O 


1 Securities and Exchange Commission 
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1374 (D.C. Cir.) (en banc), cert. denied, 449 
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v. Morgan, 51 F.3d 1105 (2nd Cir. 1995), 
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Postal Inspection Service; and the De- 
fense Criminal Investigative Service, U.S. 
Department of Defense. 

® The Inspector General Act of 1978, 
Pub. L. No. 95-452, 92 Stat. 1101 (1978), 
5 US.C. App. 3, established in many fed- 
eral agencies the position of inspector 
general (IG). Among the IG’s principal 
duties are those “to conduct and super- 
vise audits and investigations relating to 
the programs and operations of the des- 
ignated federal agencies.” 5 U.S.C. App. 
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Fep. R. Crim. P. 6(e)(3)(C) (disclosure un- 
der this provision is limited to uses that 
relate “fairly directly to some identifiable 
litigation, pending or anticipated”) and 
Fep. R. Crim. P. 6(e)(3)(D) (such disclosure 
is made in such a manner, at such a time, 
and under such conditions as the court 
may direct). 

1 United States v. Smith, 815 F.2d 24 
(6th Cir. 1987). 

22 United States v. Phillips, 664 F.2d 971, 
1044 (5th Cir. 1981), cert. denied, 459 U.S. 
906 (1982) (court will only dismiss indict- 
ment upon a showing “that there was 
such an abuse of the grand jury process 
that any substantial rights of the defen- 
dant were impaired or the integrity of the 
grand jury proceeding was impugned”). 

18 But see United States v. Montgomery 
County Crisis Center, 676 F. Supp. 98 (D. 
Md. 1987) (DOD IG could not issue ad- 
ministrative subpoena in investigation of 
a disclosure of classified information be- 
cause, inter alia, the investigation did not 
involve fraud, waste, or abuse). 

14 United States v. Aero Mayflower Tran- 
sit Co., 831 F.2d 1142 (D.C. Cir. 1987). The 
court upheld summary enforcement of 
administrative subpoenas issued by the 
inspector general of the Department of 
Defense who was conducting a joint in- 
vestigation with the FBI and the Anti- 
trust Division into allegations of price- 
fixing. The subpoena recipients argued 
that subpoenas should be quashed on the 
grounds that they were issued at the di- 
rection of the Justice Department, and 


were, therefore, issued for an improper 
purpose. In rejecting argument, the court 
stated: “[N]o body of law, whether statu- 
tory or regulatory, explicitly or implicitly 
restricts the Inspector General’s ability 
to cooperate with divisions of the Justice 
Department exercising criminal 
prosecutorial authority. Nor is there a 
suggestion of any restriction on the Jus- 
tice Department’s power to obtain 
through the grand jury process all the 
information sought by the subpoenas 
here at issue.” The use of inspector gen- 
eral subpoenas, instead of grand jury sub- 
poenas, did, however, further an impor- 
tant Defense Department interest. 
Information obtained through a grand 
jury would not be readily available to the 
Defense Department in pursuing civil 
remedies against those who may have de- 
frauded it. See Fep. R. Crim. P. 6(e). The 
procedure followed by the two depart- 
ments of government was, therefore, rea- 
sonably calculated to serve the legitimate 
interests of both. “So long as the Inspec- 
tor General’s subpoenas seek information 
relevant to the discharge of his duties, 
the exact degree of Justice Department 
guidance or influence seems manifestly 
immaterial.” Aero Mayflower Transit, 831 
F.2d at 1146. 

18 United States v. Educational Develop- 
ment Network Corp., 884 F.2d 737, 741 
(3d Cir. 1989), cert. denied, 494 U.S. 1078 
(1990). The use of IG subpoena and search 
warrant, following opening of grand jury 


investigation but before presentation of 
any evidence to grand jury, approved, 
notwithstanding avowed government 
strategy of using IG process so that fruits 
could be used for both civil and criminal 
process. 

16 Cf United States v. Phibbs, 999 F.2d 
1053, 1077 (6th Cir. 1993), cert. denied, 
510 U.S. 119 (1994); United States v. 
Harrington, 761 F.2d 1482, 1485 (11th Cir. 
1985) (administrative subpoenas issued 
by Drug Enforcement Administration 
between indictment and trial held legal 
when issued to third parties during con- 
tinuing investigation). 

17 United States v. One 1964 Cadillac 
Coupe DeVille, 41 F.R.D. 47, 48-49 
(S.D.N.Y. 1989) (staying civil case to pro- 
tect government from plaintiff using lib- 
eral civil discovery rules to end-run the 
criminal discovery strictures of Feb. R. 
Crim. P. 16(a)(1)). Newman v. United 
States, 1992 WL 115191 (N.D. Ohio, Jan. 
10, 1992) (staying a civil case in which 
the plaintiffs were seeking a tax refund 
because they were involved in a pending 
criminal proceeding involving allegations 
of tax fraud during the years in question). 
It is well established that courts have the 
discretion to accord substantial weight to 
the possible effects on a pending crimi- 
nal case in ruling on motions to stay dis- 
covery in related civil proceedings. In the 
leading case of Campbell v. Eastland, 307 
F.2d 478 (5th Cir. 1962), the Fifth Circuit 
recognized that criminal prosecutions 
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often must take priority over the rights 
of litigants in civil cases: “The very fact 
that there is a clear distinction between 
civil and criminal actions requires a gov- 
ernment policy determination of priority: 
which case should be tried first. Admin- 
istrative policy gives priority to the pub- 
lic interest in law enforcement. This seems 
so necessary and wise that a trial judge 
should give substantial weight to it in 
balancing the policy against the right of 
a civil litigant to a reasonably prompt 
determination of his civil claims or liabili- 
ties. .. .Without distinguishing whether 
the United States was or was not a party 
to both proceedings, the Fifth Circuit has 
succinctly posed the problem concerning 
the improper use of civil discovery. ... In 
handling motions for a stay of the civil 
suit until the disposition of a criminal 
prosecution on related matters and in 
ruling on motions under the civil discov- 
ery procedures, a judge should be sensi- 
tive to the difference in the rules of dis- 
covery in civil and criminal cases. While 
the Federal Rules of Civil Procedure have 
provided a well-stocked battery of discov- 
ery procedures, the rules governing crimi- 
nal discovery are far more restrictive. ... 
A litigant should not be allowed to make 
use of the liberal discovery procedures 
applicable to a civil suit as a dodge to 
avoid the restrictions on criminal discov- 
ery and thereby obtain documents he 
would not otherwise be entitled to for use 
in his criminal suit. Judicial discretion 
and procedural flexibility should be uti- 
lized to harmonize the conflicting rules 
and policies applicable to one suit from 
doing violence to those pertaining to the 
other.” Campbell v. Eastland, 307 F.2d at 
487 (emphasis added). 

18 Td. at 487, n. 12 (5th Cir. 1962) (citing 
Developments in the Law — Discovery, 74 
Harv. L. Rev. 940, 1052 (1961)); United 
States v. Stewart, 872 F.2d 957 (10th Cir. 
1989) (courts have authority, under FEp. 
R. Crim. P. 16, to prevent parties from 
abusing discovery procedures); Afro- 
Lecom, Inc. v. United States, 820 F.2d 
1198, 1202-1204 (Fed. Cir. 1987) (broad 
scope of civil discovery may present the 
criminal defendant an irresistible temp- 
tation to use that discovery to his advan- 
tage in the criminal case); Securities and 
Exchange Commission v. Dresser Indus- 
tries, 628 F.2d 1368, 1376, n. 20 (D.C. Cir. 
1980) (en banc) (government may seek 
postponement of the noncriminal pro- 
ceeding to prevent the criminal defendant 
from broadening his rights of criminal 
discovery against the government); 
Founding Church of Scientology v. Kelley, 
77 E.D.R. 378, 381 (D.D.C. 1977) (govern- 
ment interest in preserving secrecy of 
continuing criminal investigation out- 
weighs plaintiff’s need for discovery); 
Peden v. United States, 512 F.2d 1099, 
1103 (Ct. Cl. 1975) ( “deferrable civil pro- 
ceedings constitute improper interference 
with the criminal proceedings if they 
churn over the same evidentiary mate- 
rial”). 

19 Fep. R. Civ. P. 65(b) requires that the 
government demonstrate “immediate and 


irreparable injury, loss, or damage will 
result to the [government] before the 
adverse party can be heard in opposition. 
...” Obviously, when a scheme to defraud 
exists, this is a fairly easy hurdle for the 
government to clear. 

20 A TRO is, under the statute, a viable 
tool for violations of clause 2, dealing with 
the alienation of property obtained as a 
result of banking fraud or federal health 
care fraud. 

21 Despite the 1996 amendment to the 
statute, Congress did not address the is- 
sue of precisely what burden of proof is 
required under the statute. For an excel- 
lent discussion of burden of proof in this 
area, see United States v. Fang, 937 F. 
Supp. 1186 (D. Md. 1996). 

22 United States v. William Savran & As- 
sociates, Inc., 755 F. Supp. 1165 (E.D.NLY., 
1991). 

23 Although the Florida Rules of Profes- 
sional Conduct contain no specific prohi- 
bition against a threat of criminal pros- 
ecution, such conduct is clearly 
impermissible. See, i.e., Florida Ethics 
Opinion 89-3 (March 1, 1989); but see also 
Florida Ethics Opinion 85-3, concerning 
a permissible notice of potential crimi- 
nal prosecution. 


Assistant U. S. Attorney Adelaide 
Few joined the civil division of the Office 
of the U. S. Attorney, Middle District of 
Florida in 1995 as the affirmative civil 
enforcement attorney. Previously, she had 
served as an assistant state attorney in 
the 13th Judicial Circuit, and in the pri- 
vate sector for two years. Ms. Few received 
her J.D. degree, cum laude, from Stetson 
College of Law in 1985; B.A., magna cum 
laude, in 1958 and Master of Education 
from the University of Florida in 1960. 

Assistant U. S. Attorney Jay G. 
Trezevant works in the civil division of 
the Office of the U. S. Attorney, Middle 
District of Florida, Tampa division, and 
is currently assigned as an affirmative 
civil enforcement attorney dedicated ex- 
clusively to the civil prosecution of fed- 
eral health care fraud. Previously, he was 
an assistant state attorney for the 13th 
Judicial Circuit. Mr. Trezevant is a gradu- 
ate of the University of Florida, where he 
earned an undergraduate degree with 
honors, a masters degree, a J.D. degree 
with honors, and an LL.M. in taxation. 

Assistant U. S. Attorney Caroline 
Heck, senior litigation counsel for the 
Southern District of Florida, also contrib- 
uted to this article. 

This article does not represent the 
opinion of the Department of Justice, but 
of the authors in their individual capaci- 
ties. 
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Medicaid Fraud and Abuse in Florida: 
A New Approach to an Old Problem 


by Elizabeth Dudek 


ealth care fraud and abuse is suddenly a high 

profile issue. Thanks to Congress’ recent at- 

tention, the public is waking up to the fact that 

fraudulent and abusive activities on the part 

of health care providers cost public insurance programs 

billions of dollars every year. This is old news at the Agency 
for Health Care Administration (AHCA). 

AHCA administers Florida’s Medicaid program, and is 

a $6.5 billion program that covered more than 1.5 million 

people in 1997. Estimates are that up to 10 percent of 

public health care expenditures are related to fraud and 

abuse. But not anymore — not in the Florida Medicaid 

program, at any rate. AHCA’s programs not only promise 

to loosen the grip that fraud has had on Medicaid’s bud- 

get but also already are producing groundbreaking results. 


Health Care Fraud and Abuse: A Definition 
What is fraud and abuse? Simply put, fraud and abuse 
means paying people who shouldn’t have been paid or 
paying people more than they deserve. For the purposes 
of Medicaid, F.S. §409.913 defines fraud and abuse follows: 
Fraud: An intentional deception or misrepresentation made by a 
person with the knowledge that the deception results in unau- 
thorized benefit to himself or another person. The term includes 
any act that constitutes fraud under applicable federal or state 
law. 
Abuse: 1. Provider practices that are inconsistent with generally 
accepted business or medical practices and that result in an un- 
necessary cost to the Medicaid program or in reimbursement for 
goods or services that are not medically necessary or that fail to 
meet professionally recognized standards for health care. 2. Re- 
cipient practices that result in unnecessary cost to the Medicaid 
program. 


How Fraud Impacts the Entire Economy 
Discussions of fraud and abuse in the Medicaid program 
do not capture most people’s attention. This usually is 
because people are not interested in things that do not 
involve them or their pocketbook; however, the public 
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should be aware that Medicaid fraud and abuse affects 
both. Fraud and abuse are the “stealth tax” of the health 
care system. 

To a certain extent, the lack of public concern is due toa 
lack of effective communication on the issue. Many of the 
ways fraud and abuse impact John Q. Citizen are straight- 
forward. Fraud and abuse make the Medicaid program 
more expensive than it should be. This means higher taxes. 
Most people can understand this type of social calculus. 
The more esoteric effects of fraud and abuse are elusive 
and more difficult for the public to understand. Ironically, 
these effects undoubtedly have the most direct impact upon 
individual citizens. 

For example: A traditional response to rising costs in 
the Medicaid program has been for lawmakers to cut the 
size of the program by limiting the number of people cov- 
ered. This is considered politically expedient because the 
people being cut don’t often vote and the people who do 
vote believe Medicaid reductions don’t involve them di- 
rectly. Such thinking fails to consider the fact that the in- 
digent will continue to require medical care. If Medicaid 
is increasingly unavailable, as a consequence of cost-cut- 
ting policies, the indigent will seek care in settings which 
often are partially funded through local property taxes. 
Fewer Medicaid beneficiaries means more medically indi- 
gent, and in many areas of the state, that means upward 
pressure on local taxes. 

But that’s not the end of it, because the largest hit to 
the average citizen’s pocketbook comes in the form of 
higher insurance premiums. Since government payments 
for uncompensated care for indigents typically do not cover 
the costs of providing that care, hospitals and doctors must 
shift the remaining cost of this care to those with health 
insurance or those who pay out of their own pockets, which 
means higher costs to the insurance companies and higher 
premiums for subscribers, as well as higher taxes and 
higher insurance premiums. In the end, John Q. Citizen 
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picks up the tab for Medicaid fraud 
and abuse. 


Medicaid Fraud and 
Abuse: A History 

When the Medicaid program was 

created, it was intended to be “just 
another insurance program.” Re- 
sponding to fears that Medicaid and 
Medicare were the first steps to “so- 
cialized medicine,” the federal gov- 
ernment dictated that providers 
would be paid what they asked and 
paid quickly. 
This policy 
helped ensure 
that enough pro- 
viders would 
participate in 
the plan so that 
enrollees would 
not lack access 
to health care. 

This hands-off — 
reimbursement | 
approach led to 
explosive growth 
in the program’s 
costs. The Medic- 
aid program was 
growing faster 
than the state’s 
tax revenues by 
the early 1990s. 

During this time 
AHCA Director | 
Doug Cook re- 
ferred to the pro- 
gram as “the 
Pac-Man that 
ate the state 
budget.” In 1990 
the program was 
growing by more 
than 26 percent 
a year. 

Medicaid’s concern about having 
enough providers continued. Now 
that concern was caused by the fact 
that Medicaid paid on average only 
40 percent of what private health 
insurance companies were paying for 
health care services. Doctors and hos- 
pitals generally operated free of ad- 
ministrative hassles because the pro- 
gram wanted as many providers as 
it could get. 

In a sense, fraud was considered a 
cost of doing business in running a 


public insurance program. A widely 
held belief existed that a certain level 
of fraud was endemic and intractable. 
The reasoning was that the best we 
could expect was to hold fraud below 
a certain level. 

At that time, the identification and 
prosecution of fraudulent and abu- 
sive providers was a low priority, and 
few dollars were allocated to fraud 
fighting efforts. Because relatively 
few resources were available, the pro- 
gram had to focus its efforts on the 


most egregious offenders. 

One consequence was that enforce- 
ment efforts were highly reactive. 
Often, providers were investigated 
only when the program received a 
complaint or evidence was brought 
to the state’s attention. This was gen- 
erally known as the “pay and chase” 
method. Little coordination was pur- 
sued among state law enforcement 
officials and individuals. When re- 
payments and sanctions were pur- 
sued, they were done through the 


Department of Administrative Hear- 
ings. 

The administrative hearing pro- 
cess generally proved to be ill suited 
to this task. It took too long, cost too 
much, and rarely offered definitive 
settlement actions that furthered the 
interest of the state. Most troubling, 
fraudulent providers were able to use 
the administrative hearing process 
to avoid termination from the pro- 
gram, arguing that a Medicaid pro- 
vider number was personal property. 

Medicaid could 
barely get rid of 
the providers 
that were admit- 
tedly stealing 
from it. 


Agency 
Takes Over 
In 1992, the 
Florida Legisla- 
ture created the 
\. Agency for 
m Health Care Ad- 
ministration 
(AHCA) and 
charged it with 
reigning in the 
runaway Medic- 
aid program.! 
The legislature 
was clear in its 
direction to 
AHCA: Bring 
down the spiral- 
ing cost of the 
health care sys- 
tem in general, 
and in the Med- 
icaid program in 
particular. 
y. One thing was 
apparent: Too 
much money was being wasted 
through fraud and abuse. The belief, 
though, was that the perpetrators of 
fraud and abuse could be pursued ag- 
gressively without negatively im- 
pacting the number and quality of 
providers in the program. No one re- 
ally knew just how much money was 
being wasted, and no one was really 
sure what to do about it. No other 
state had made combating fraud and 
abuse a priority. One thing was clear: 
If we were going to take a stand on 
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fraud and abuse in Medicaid, we were 
going to have to blaze our own trail. 

Based on the 1992 legislation, com- 
bating fraud and abuse became a top 
priority at Medicaid. Medicaid Pro- 
gram Integrity (MPI), the unit 
charged with fighting fraud and 
abuse in the program, was going to 
have the money to hire the investi- 
gators needed to get the job done. A 
“cop” with real world law enforce- 
ment experience was hired to lead 
the unit. Next, attorneys were desig- 
nated to work with MPI and the At- 
torney General’s Medicaid Fraud 
Control Unit (MFCU) to help pros- 
ecute the cases MPI developed. With 
the team in place, an offensive game 
plan was needed. 


Time to Send a Message 

Over the years, a general feeling 
developed that Medicaid fraud was 
a low risk crime. There was no one 
actively targeting fraudulent provid- 
ers who, even when caught, just 
stonewalled and bargained their 
fines away. The result was that the 
amount eventually repaid was sig- 
nificantly less than what was re- 
ceived in fraudulent payments. The 
worst part was that the provider got 
to keep its provider number and con- 
tinued to bill Medicaid. That had to 
change. 

The tools generally used to combat 
fraud and abuse in the past had 
proved largely ineffective. Chart au- 
dits and administrative hearings 
frightened few but the innocent. 
What was needed, obviously, were 
prosecutorial tools of a sufficient 
gravity to send the clear message 
that if you were defrauding or abus- 
ing the system, you would be identi- 
fied quickly and made to repay what 
you stole. 


Getting Rid of the Criminals 
The first priority was to get rid of 
the abusers who were already in the 
system. MPI established contacts 
with the Florida Department of Law 
Enforcement and the MFCU to be- 
gin establishing a broader approach 
to the effort. If criminal activity were 
uncovered, the wrongdoers would be 
treated as if they were caught rob- 
bing a store. The perpetrators would 


Medicaid needed a 
new prosecutorial 
tool that would be 
superior to pursuing 
complaints through 
the administrative 
hearing process. In 
1994, the legislature 
provided that tool. 


be arrested and sent to jail. 

Now that MPI had the necessary 
manpower, prosecuting criminal 
cases was strictly a matter of effort. 
Using innovative investigation meth- 
ods, criminal activity would be iden- 
tified. A systematic case would be 
built and turned over to MFCU for 
further investigation and prosecu- 
tion. 

For those providers who were not 
deemed to be engaging in prima facie 
criminal activities, Medicaid needed a 
new prosecutorial tool that would be 
superior to pursuing complaints 
through the administrative hearing 
process. In 1994 the legislature pro- 
vided that tool in the form of a Florida 
version of the false claims act. 


Affirmative Civil Enforcement 

Antiracketeering laws had never 
been used to prosecute Medicaid 
fraud cases. Nonetheless, the False 
Claims Act of 1994? gave Medicaid 
the opportunity to move complaints 
from administrative hearings to civil 
proceedings in circuit court. With the 
False Claims Act (FCA) on the side 
of Medicaid, the game playing was 
over. The traditional process gave 
way to the more easily recognizable 
trial and pleading, penalties and 
settlement process common to fraud 
suits. Under the FCA, the providers 
are liable for treble damages and a 
minimum mandatory $5,000 to a 
maximum $10,000 penalty for every 
false claim filed. 


46 THE FLORIDA BAR JOURNAL/APRIL 1998 


Most importantly, Medicaid now 
has the will and the resources to 
make it stick. All potential fraud 
cases identified are simultaneously 
referred to the MFCU and the Office 
of the Statewide Prosecutor for im- 
mediate prosecution. And it is done 
quickly. MPI now expects to have all 
investigations conducted by the unit 
to be disposed of in 90 days or less. 

The other major thrust of the new 
initiative was to keep fraudulent pro- 
viders from getting into the program 
in the first place. One of the first 
steps in this effort was to set up a 
program integrity field office in south 
Florida, the hotbed of Medicaid 
fraud. The field office allows MPI 
staff to do site visits to any provider 
quickly without undue expense. 

Next in line was the establishment 
of new institutional programs de- 
signed to make sure that “bad” pro- 
viders don’t get enrolled and that 
those providers who are enrolled 
don’t cross the line into fraudulent 
and abusive activities. Some of these 
initiatives include the following: 
¢New Provider Applications and Pro- 
vider Reenrollment 

In December of 1995 AHCA intro- 
duced a new Medicaid provider en- 
rollment application and provider 
agreement requiring additional in- 
formation from providers seeking to 
enroll or reenroll. The application 
now has a termination date and re- 
quires FDLE background checks for 
all officers, directors, physicians, and 
principals owning five percent or 
more of the entity involved. The 
agreement further requires substan- 
tively changed provider standards 
and explicitly states that the Medic- 
aid provider number is not a prop- 
erty right. All providers were re- 
quired to reenroll under this new 
agreement by June 1997. Further- 
more, all providers are subject to a 
site visit by a firm that specializes 
in these types of security investiga- 
tions. 

Surety Bond Requirements 

Also in December 1995, Medicaid 
began imposing a $50,000 surety 
bond requirement (the statutory 
limit provided under FS. 
§409.907(7)) on provider applicants 
in certain Medicaid provider catego- 
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ries, and all providers — new and old 
— in certain categories in Dade and 
Broward counties. This bond serves 
as a financial screen to prevent the 
enrollment of unscrupulous provid- 
ers and provides some financial pro- 
tection to the Medicaid program from 
fraud and abuse. 

¢Financial and Criminal Back- 
ground Checks 

Provider background checks were 
implemented on September 16, 1996, 
along with the first wave of provider 
reenrollments under the new agree- 
ment pursuant to FS. §409.907. Now 
providers can be denied a provider 
number if they have, among other 
things, been convicted of a felony in- 
volving moral turpitude, made false 
representations or omissions of ma- 
terial fact, or have been excluded, 
suspended, terminated, or had invol- 
untarily withdrawn from participa- 
tion in Florida’s, or any other state’s, 
Medicaid program. 

Since 1995, AHCA has had a game 
plan, effective fraud fighting tools, 
and the personnel in place to begin 
an entirely new era in combatting 
Medicaid fraud and abuse. The early 
results from these efforts are just 
now starting to come in and they look 
highly positive. 


The Early Results Are In 
Conservative current estimates 
predict that in fiscal year 1996-97, 
antifraud initiatives will save tax- 
payers more than $81 million. These 
estimates also predict that these ini- 
tiatives will save an additional $111 
million in fiscal year 1997-98. That’s 
nearly $200 million the state will 
have not paid out in fraudulent and 


As the assistant director of the 
Agency for Health Care Administration, 
Elizabeth Dudek supervises the state’s 
Medicaid fraud and abuse eradication 
program. Ms. Dudek has more than 25 
years in the health care industry, both as 
a provider and as an administrator. She 
has spent more than 13 years with the 
certificate of need program at both the 
Department of Health and Rehabilitative 
Services and the Agency for Health Care 
Administration, serving as program di- 
rector for six of those years. 


abusive claims that it previously 
would have paid. These numbers 
mean more than saving taxpayers 
money. These numbers are our 
roadmap in our continuing efforts to 
fight Medicaid fraud. There are no 
other states that are doing the num- 
ber and types of innovative activities 
that we are. 


A Model for National Efforts 
Florida’s unprecedented success in 
deterring fraud in the Medicaid pro- 
gram has sparked other government 
agencies to copy some of our more 
progressive reforms. Most notably, 
the Health Care Financing Admin- 
istration (HCFA), the federal agency 
that administers the Medicaid pro- 
gram, has now instituted a surety 
bond for Medicare home health agen- 
cies. Operation Restore Trust, 
HCFA’ antifraud initiative, has been 
looking for innovative antifraud 
ideas. With the recent Government 
Accounting Office report identifying 
the Medicare home health program 
as being rife with fraud, HCFA 


turned to the surety bond idea, due 
to the success that Florida has had 
with it. 


Conclusion 

The last three years have wit- 
nessed a bit of a revolution in the way 
government views fraud and abuse 
in public health insurance programs. 
This revolution has been largely 
characterized by a new attitude that 
if a provider is ripping off the sys- 
tem, the provider will repay all ill 
gotten gains, plus a penalty, and, if 
warranted, will go to jail. Keeping in 
mind that this “get tough” attitude 
is not directed at those providers who 
have trouble understanding the ad- 
mittedly complex regulations, AHCA 
works with providers to help them 
understand what is expected. The 
focus is on those providers who bring 
nothing to the table other than their 
greed and a disregard for the law.Q 


1 Fria. Stat. §§20.42 and 408.002. 
2 Fia. Stat. §68.081. 
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Fee Splitting and the Management of 
Medical Practices: A History of Board 
of Medicine Declaratory Statements 


by Allen R. Grossman and R. Andrew Rock 


ver the past 10 years, the Florida Board of 

Medicine has issued a number of declaratory 

statements on the subject of fee splitting in 

the context of employment, management, and 
marketing arrangements between licensed physicians and 
business corporations and partnerships. The board’s early 
declaratory statements addressed less than comprehen- 
sive business arrangements when private companies pro- 
vided only space and basic management services. The 
board’s most recent declaratory statement addresses over- 
all management and marketing as provided by current 
physician practice management companies (PPMs). PPMs 
integrate physician practices into well organized networks 
for, among other things, the purposes of obtaining man- 
aged care contracts with health management organiza- 
tions, insurers, and employers and of taking advantage of 
economies of scale. 

At a meeting in Tampa on October 17, 1997, the board 
made its most recent statement on the issue of fee split- 
ting related to medical practice management. In its final 
order filed on November 10, 1997, the board declared that 
a management contract between Access Medical, Inc., a 
15-physician internal medicine group, and a practice man- 
agement company, Management Company, Inc., violates 
Florida’s statutory prohibition on fee splitting.! The man- 
agement contract, described in the petition for declara- 
tory statement, requires the group to pay Phymatrix a per- 
centage of the group’s net revenues, in addition to all actual 
operating costs and a flat fee of $450,000 per year. In re- 
turn, Phymatrix provides management services to the 
group that include physician network development, man- 


48 THE FLORIDA BAR JOURNAL/APRIL 1998 


aged care contracting, and other efforts to increase the 
number of patient referrals made to the group. Phymatrix 
is appealing the board’s final order and the board has 
agreed to stay the final order pending the outcome of the 
appeal.” The decision has attracted substantial attention 
at the state and national levels, as it threatens the legal- 
ity of the current popular trend toward similar manage- 
ment contracts between physician practice groups and 
PPMs. 

The basis for the final order appears in FS. §458.331(1), 
which sets forth a list of acts or omissions for which the 
board may take disciplinary action against a physician’s 
license. The list includes §458.331(1)(i), which prohibits 
“[p]aying or receiving any commission, bonus, kickback, 
or rebate, or engaging in any split-fee arrangement in any 
form whatsoever with a physician, organization, agency, 
or person, either directly or indirectly, for patients referred 
to providers of health care goods and services. . . .”8 

Florida’s Administrative Procedures Act‘ authorizes an 
agency, such as the board, to issue declaratory statements 
that provide explanations of the agency’s opinion with 
regard to the application of a specific statute, rule, or or- 
der to a particular set of circumstances.* The uniform rules 
of procedure require a petitioner to allege the potential 
impact upon the petitioner’s interest in order to show the 
existence of a controversy, question, or doubt as to the 
application of the specific requirement or prohibition.® 
Florida’s courts have set forth the appropriate use and 
scope of agency declaratory statements. To be entitled to 
the issuance of an agency declaratory statement, a peti- 
tioner must demonstrate an actual present and practical 
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need for such statement.’ Agency 
declaratory statements may deter- 
mine issues not presented in a peti- 
tion when they are related to the 
application of a particular statute, 
rule, or order to specifically stated 
facts. However, such statements may 
not be utilized by an agency for the 
purpose of setting forth broad agency 
policies.® 

Agency declaratory statements 
generally bind the agency and the 
parties to the action with regard to 
the specific facts set forth in the pe- 
tition and relied 
upon in the final 
order. The board 
has been known 
to push the enve- 


lope in respond- 
ing to petitions 
which set forth 
specific facts 
that arguably 
could apply to 
any number of 
physicians li- 
censed by the 
board. Of course, 
licensees often 
are most anx- 
ious to have the 
board address 
the most preva- 
lent factual sce- 
narios. Issues re- 
lated to fee 
splitting and 
permissible cor- 
porate’ struc- 
tures have been 
the issues most 
frequently posed 
to the board. 
One of the 
board’s first de- 
claratory state- 
ments on these issues was in In re 
Lundy, 9 FALR 6289 (1987), in which 
the board considered a petition that 
described a business entity which 
provided office space and equipment 
and also billing and collection ser- 
vices to a group of family practitio- 
ners. The business entity also pro- 
vided newspaper, radio, and 
television advertising and promoted 
the group’s services to prospective 
patients.’ In exchange, the business 


entity retained 40 percent of collec- 
tions. The board held that this agree- 
ment was not prohibited under the 
fee splitting statute. It stated: 


While the scenario establishes that the 
patients’ fees would be paid to the corpo- 
ration and sixty percent of the fee would 
be returned to the practitioner, the sixty 
percent of the fee is attributed to the pay- 
ment for lease of the space and equip- 
ment and for the provision of advertis- 
ing and administrative services. Since the 
fee is not in any apparent way, either di- 
rectly or indirectly, tied to an arrange- 
ment whereby the corporation makes 
referrals to the physicians or the physi- 
cians make referrals to the corporation, 


profits. The board held that the re- 
turn on the physicians’ investment 
would be proportionate to ownership 
interest, and, therefore, would not 
violate the fee splitting statute. 
While the fast developing PPM in- 
dustry may have taken comfort from 
these early declaratory statements, 
the board has held most recently that 
several other business arrangements 
constitute prohibited fee splitting. In 
1990, the board ruled on a petition 
for declaratory statement that de- 
scribed a business corporation pro- 
viding office 
space, staff, 
equipment, bill- 
ing services, and 
marketing ser- 


the Board does not perceive the arrange- 
ment as being prohibited by the statu- 
tory provision at issue." 

At about the same time as it ren- 
dered the Lundy decision, in In re 
Lozito, 9 FALR 6295 (1987), the 
board declared that a limited part- 
nership (which included physician 
limited partners) that was formed to 
own and lease a rehabilitation cen- 
ter could lease the center for a fixed 
rent plus five percent of operating 


vices of Dr. 
Zeterberg, an al- 
lergist.'* The 
marketing ser- 
vices included 
creation of a“cir- 
cuit” of 
physician’s of- 
fices in which 
the manage- 
ment company 
would lease 
space and other 
services re- 
quired for the al- 
lergist to visit 
and provide spe- 
cialist services 
to patients of the 
practices. in- 
cluded in the 
“circuit.” As set 
forth in the peti- 
tion for declara- 
tory statement, 
the allergist was 
to be paid a per- 
centage of rev- 
enues. The board held that this ar- 
rangement constituted indirect 
payments to the clinics in the “cir- 
cuit” for referrals and, therefore, was 
prohibited under the fee splitting 
statute. The board distinguished this 
arrangement from that in Lundy be- 
cause here, the allergist’s agreement 
included marketing as well as admin- 
istrative services. The provision of 
marketing services appears to be a 
“red flag” indicative of fee splitting 
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concerns. Two years later, the board 
reviewed a petition for declaratory 
statement that described the peti- 
tioner as the owner and operator of 
a multispecialty clinic that provided 
space, staff, ancillary services, and 
advertising for independent contrac- 
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tor physicians who provided patient 
services on a flat fee basis per proce- 
dure performed.'* The board found 
that this arrangement violated the 
fee splitting prohibition because the 
patients “belonged to” the clinic that 
referred them to the physician inde- 
pendent contractors and in return 
kept part of the fee. In arriving at this 
decision, an important factor was 
that the arrangement included ser- 
vices provided by the independent 
contractor physicians in a hospital 
setting, as well as the services pro- 
vided in the clinic. The board deter- 
mined that this showed that the in- 
dependent contractor physicians 
were paying the clinic for establish- 
ing a patient relationship, not just for 
goods and services provided to the 
physician independent contractors 
when they practiced at the clinic. 

The fact that the arrangement in- 
cluded services provided outside of 
the clinic also was an important fac- 
tor in another declaratory statement 
issued by the board in 1992.'° As de- 
scribed in that petition, the Green 
Clinic was a partnership that con- 
tracted with individual physicians to 
provide space, staff, supplies, billing, 
collection, and other administrative 
management services, as well as ac- 
cess to ancillary services such as di- 
agnostic equipment. The partnership 
retained 54 percent of the physician’s 
collections. The board held that this 
was “classic fee splitting,” because it 
was based purely on billings for phy- 
sician services without any relation- 
ship to the cost of those services, and 
because the deal included hospital as 
well as office services. 

Subsequently, in Crow v. Agency for 
Health Care Administration, 669 So. 
2d 1160 (Fla. 5th DCA 1996), the 
Fifth District Court of Appeal upheld 
a declaratory statement of the board. 
This statement involved remunera- 
tion from a company that had pur- 
chased a physician’s practice to the 
physician as an employee subsequent 
to the sale. The board found the re- 
muneration to be tainted because it 
was based upon the overall revenues 
generated by the physician including 
revenues generated by referrals for 
ancillary services.'’® Ancillary ser- 
vices consist of such procedures as 
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laboratory tests and diagnostic pro- 
cedures ordered by a physician. In its 
opinion, the court stated that it was 
appropriate for the board to make it 
clear that selling one’s practice to an 
HMO is not a loophole to FS. 
§458.331(1)(i). The court’s ruling in 
Crow set the stage for the petition 
recently filed by Dr. Bakarania. 

The board’s most recent declara- 
tory statement was initiated by a 
petition filed with the board on June 
24, 1997. The initial petitioner was 
Magan L. Bakarania, M.D., a Florida 
physician, who stated that he was 
considering joining the Access Medi- 
cal primary care physician group in 
Tampa. Access Medical had a man- 
agement contract that requires the 
company to provide the group with 
administrative management services 
such as bookkeeping, billing, and col- 
lections, and providing facilities, 
staff, and equipment. The company 
also must provide more general man- 
agement services, including the de- 
velopment of physician networks and 
the negotiation of HMO and PPO 
contracts on behalf of those networks 
and the group. In return, the group 
was required to pay the company 
three separate fees: an operations fee 
equivalent to the actual expenses 
incurred by the company in provid- 
ing management services to the 
group; a general management fee of 
$450,000 annually; and an annual 
“performance fee” equal to 30 percent 
of the group’s annual collections, net 
of the other two fees, and of the 
group’s “profits” prior to its relation- 
ship with the company. The original 
petitioner, Dr. Bakarania, asked the 
board to declare whether this ar- 
rangement was lawful under FS. 
§458.331(1)(i) and FS. §817.505.!” 

Dr. Bakarania apparently wished 
the board to declare the company’s 
management contract illegal. His 
petition highlighted the similarity of 
the company’s management contract 
to the contract described in Green 
Clinic, 14 FALR 3935. Similarities in- 
clude the facts that the percentage 
payment is not related to the cost of 
the management services provided 
(in fact, the contract requires the 
company’s direct costs to be compen- 
sated off the top of revenues) and that 
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the payment covers revenues from all 
services, whether performed inside 
the physician’s office or in a hospi- 
tal. The board first addressed the 
Bakarania petition at its August 2, 
1997, meeting. There, the chair ex- 
pressed concern that, as in the Crow 
case, the company was providing an- 
cillary services which might give a 
physician an incentive to order tests 
or procedures or supplies that may 
not be necessary for the care of the 
patient. The Bakarania petition 
asked whether “the incentive pay- 
ment to the company .. . could be con- 
strued to be basically a kickback for 
referrals because the company is ob- 
ligated contractually to basically gen- 
erate business for the group” and 
to facilitate relationships with man- 
aged care networks. The board con- 
sidered the line of Florida cases out 
of the Second District Court of Ap- 
peal which uphold a percentage man- 
agement fee. More specifically, this 
court has held that a 10 percent man- 
agement fee chiropractors paid to 
Practice Management Associates, 


Inc., for marketing and consulting 
services furnished to chiropractors 
establishing their clinics was not 
unlawful either under the Illinois fee 
splitting statute,’® or under the 
Florida Chiropractic Act’s fee split- 
ting statute, F.S. §460.413.7° The 
board did not rule on the Bakarania 
petition at its August meeting. The 
discussion there indicated a likeli- 
hood that, despite the PMA line of 
Second DCA cases, the board would 
use an expansive interpretation of a 
“referral” to include provision of gen- 
eral marketing services resulting in 
patients “delivered” through net- 
working and managed care contracts. 

Indeed, the concept of “referral” is 
not very well defined, except within 
the Florida Patient Self-Referral Act, 
FS. §455.236. This act defines “refer- 
ral” in a somewhat circular fashion 
to mean “any referral of a patient by 
a health care provider for health care 
services, including . . . the forward- 
ing of a patient by a health care pro- 
vider . . . and the request or estab- 
lishment of a plan of care... .” FS. 


§455.236(3)(m). The statute then con- 
tinues and lists a number of specific 
referrals which are not “referrals” for 
purposes of the statute. 

The PPM industry has taken a 
narrow view of “referrals,” consider- 
ing a prohibited referral as one where 
a health care provider refers an in- 
dividual patient to a specific provider 
or supplier of health care goods and 
services in which the referring phy- 
sician has a financial interest. PPMs 
may obtain contracts for physicians, 
indirectly leading to a flow of pa- 
tients, but they are not licensed to 
practice medicine and have not con- 
sidered their activities to be the “re- 
ferral” of individual patients. 

The board’s proposed declaratory 
statement takes a much more expan- 
sive view on what constitutes a re- 
ferral. The concept that the 
company’s percentage compensation 
for managed care networking and 
contracting services could constitute 
illegal fee splitting threatened to 
upset the market-created status quo 
that has driven the proliferation of 
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PPMs in Florida. PPMs were even 
more alarmed that, in response to Dr. 
Bakarania’s inquiry, the board might 
declare that the company’s contract 
violated Florida’s new Patient 
Brokering Act.”! This law, enacted in 
1997, contains criminal penalties for 
unlawful “brokering” of patients, a 
term which is not well defined in the 
new law. 

Prior to the board’s October 17, 
1997, meeting, the company and its 
medical director, Edward E. 
Goldman, M.D., filed a motion to join 
the Bakarania declaratory action as 
petitioners. They also filed a memo- 
randum attacking Dr. Bakarania’s 
standing and arguing that the mat- 
ters raised by Dr. Bakarania affect 
the industry generally and, therefore, 
should be the subject of formal ad- 
ministrative rulemaking, under FS. 
Ch. 120, including an appropriate 
fact-finding hearing. The company 
and Dr. Goldman filed their own al- 
ternative petition for declaratory 
statement, noting that “the essence 
of the activity addressed in Dr. 
Bakarania’s Petition is the business 
administration of managed care ar- 
rangements.”” They also argued that 
what Dr. Bakarania was really seek- 
ing was to ban the “corporate prac- 
tice of medicine,” which is not pro- 
hibited by law in Florida.” 

Phymatrix argued that the Second 
DCA’s PMA line of cases established 
Florida law on the issue of percent- 
age management contracts, in a man- 
ner that permitted such relation- 
ships under Florida’s fee splitting 
statutes. The company additionally 
asserted that the board had no juris- 
diction to interpret or apply FS. 
§817.505, the Patient Brokering Act. 

Also prior to the October 17 meet- 
ing, the 13 physician members of the 
Access Medical Group (whose man- 
agement contract with the company 
was at issue) filed a motion to join as 
petitioners. Another PPM company, 
MedPartners, Inc., and its medical 
director also sought permission to 
intervene in the matter. At its meet- 
ing, the board granted the various 
motions to intervene” and heard ar- 
gument from the parties. The board 
ultimately ruled that the company’s 
management agreement with the 
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group was unlawful under FS. 
§458.331(1)(i).> This was because the 
group was paying the company a per- 
centage of the group’s revenues that 
had no correlation to the actual cost 
of providing management services 
and appeared to be provided simply 
to compensate the company for man- 
agement services intended to develop 
more “patient referrals” for the 
group. 

The final order describes how the 
board previously interpreted FS. 
§458.331(1)(i) in the Green Clinic 
statement, “to prohibit an arrange- 
ment whereby a clinic retains a speci- 
fied percentage (54%) of the 
physician’s billings without regard to 
the cost of providing services by the 
clinic to the physician and without 
regard to whether the billings are for 
services performed by the physician 
in and out of the Clinic.”” The board 
then declared that the company con- 
tract “is a split-fee arrangement that 
is in violation of §458.331(1)(i), 
Florida Statutes.”””? The board went 
on to state that “[P]ayment of fees to 
the Company, that are based upon 
revenue generated, at least in part, 
because of the referrals that the 
Company has helped to generate is 
a violation of §458.331(1)(i) ... 
[a]lthough payment of a reasonable 
flat fee in return for the provision of 
management services, including 
practice enhancement, is appropriate 

. 28 However, “payment of a per- 
centage of the revenue the manage- 
ment services and practice enhance- 
ment generate is not permissible.”” 
The board distinguished the Second 
DCA’s PMA line of cases. In PMA, the 
contract did not require the manage- 
ment company to provide “more ex- 
tensive referrals of patients.”*° The 
company’s contract in Bakarania: 


[S]pecifically requires the company to cre- 
ate a physician provider network; develop 
relationships and affiliations with other 
physician networks; develop and provide 
ancillary services including pharmacy, 
laboratory, and diagnostic services; and 
evaluate, negotiate, and administer man- 
aged care contracts. Each of these activi- 
ties is involved in the development of a 
greater number of patient referrals to 
Petitioner’s practice.*! 


The board declined to rule on the 
application of the Patient Brokering 
Act, a criminal statute. It wrote “[I]t 


is clear that the Legislature intends 
that payment of fees or other remu- 
neration directly or indirectly related 
to the referral of patients to health 
care providers is no longer to be per- 
mitted in Florida” and that there is 
a similarity in language and intent 
between FS. §458.331(1)(i) and FS. 
§817.505.*° 

In a separate order,** the board 
granted the oral motion made by the 
company and Dr. Goldman to stay the 
board’s final order pending review by 
the district court of appeal. 

The significance of the Florida 
Board of Medicine’s Bakarania de- 
claratory statement for the PPM in- 
dustry cannot be overstated. If 
Florida courts support the board’s 
expansive definition of referrals and 
its holding that a percentage man- 
agement fee violates fee splitting 
prohibitions, a large-scale restructur- 
ing will be necessary in Florida. 

The impact may be more far reach- 
ing. Other states may be influenced by 
the reasoning of the Florida Board of 
Medicine. The Florida fee splitting 
statutory language is not dissimilar to 
that of Illinois and other states. Na- 
tional and regional PPMs such as the 
Phymatrix Company and MedPartners 
generally have made a strategic com- 
mitment to forming physician net- 
works in order to contract with HMOs 
and other payors for managed care con- 
tracts. Many believe that PPMs seek 
to build revenues by managing as 
much of the health care dollar and the 
managed care market as possible. 
Moreover, many commentators stress 
the importance of aligning incentives 
among business partners for success 
in the managed care industry. Revenue 
sharing arrangements such as the 
company’s management contract with 
the group align the incentives of the 
physicians and the PPM company. 
Both seek a greater share of the man- 
aged care market in an era in which 
the health care industry is consolidat- 
ing rapidly and network initiatives of- 
ten are seen as critical to success and 
survival. If the physicians and the 
PPMs can’t share revenue because of 
fee splitting prohibitions, and PPMs 
must be paid a flat fee for their ser- 
vices, incentives of the PPMs and phy- 
sicians will not be aligned closely and 
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the PPMs’ relationships with physi- 
cians may be altered fundamentally. 

Pending the outcome of the 
company’s appeal, the final order in 
Bakarania may serve as the board’s 
attempt to slow the pace of PPM 
deals with physicians. It may cause 
the PPM industry to reevaluate and 
redraft its contracts, to find other 
ways to compensate PPMs for the 
marketing, networking, and contract- 
ing services performed for Florida 
physicians. The resolution of the 
Bakarania case promises to be a sig- 
nificant event for the health care in- 
dustry. 0 
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19 See PMA, Inc. v. Orman, 614 So. 2d 
1135, 1138 (Fla. 2d D.C.A. 1993). 

20 See PMA v. Gulley, 618 So. 2d 259, 260 
(1993). 

21 Fia. Stat. §817.505, the Patient 
Brokering Act. 

22 PhyMatrix Management Company, 
Inc.’s and Edward E. Goldman, M.D.’s 
Petition to Intervene, Alternative Petition 
for Declaratory Statement and Petition 
for Formal Administrative Proceedings if 


Disputed Issues of Material Fact are 
Present, p. 6 (admitted into the record at 
the Dept. of Health Florida Board of 
Medicine Meeting, October 17, 1997). 

3 Td. at [8(a). Many states have statu- 
tory prohibiticns on the employment of 
physicians by corporate entities except for 
professional corporations. See, e.g., CAL. 
Bus. & Pror. CopE §2400 (1997); Cat. Bus. 
& Pror. Cope §2052-53 (1997); Coto. REv. 
Stat. §12-36-134(7) (1997); N.Y. Epuc. Law 
§6522 (McKinney 1997); and Tex. REv. Civ. 
Stat. art. 4495(b) (1997). No such statu- 
tory prohibition has been enacted in 
Florida with respect to physicians, al- 
though Florida does prohibit the corpo- 
rate practice of dentistry and optometry. 
See Fia. Stat. §§466.0285 and 463.014 
(1977), respectively. 

*4The board had previously denied 
PhyMatrix’s request for formal adminis- 
trative fact-finding hearing and 
PhyMatrix had withdrawn its motion for 
alternative declaratory statement. 

25 Bakarania final order, filed November 
10, 1997. See supra note 1. 

?6 Bakarania final order, Conclusions of 
Law, 95. 

27 Td. at 16. 

°8 Td. at 17. 

Td. 

Id. 

Td. 

34 Filed November 10, 1997. 
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Florida’s Hidden Problem: 
The Uninsured Citizens 


by William A. Bell 


ver the past 30 years, various health care “cri- 

ses” have occurred. In each case, government 

has targeted public policy on solving the par- 

ticular access, cost containment, or quality 
problem. As a result, the scope and practice of health care 
law today has expanded greatly and now affects a broad 
range of topics including advance directives; AIDS; 
antikickback; antitrust; bankruptcy; disability; emergency 
care; employment; fraud and abuse; home health care; in- 
dividual rights; insurance; licensure; managed care; medi- 
cal malpractice; medical records; medical staff; Medicare; 
mergers; product liability; professional rights; reproduc- 
tive rights; and tax. 

Another component of health law includes an issue that 
continues to trouble policymakers, experts, and practitio- 
ners as well. This unsolved problem is the uninsured. One 
public policy strategy has been to require that hospitals 
take care of the uninsured under the auspices of the Hill- 
Burton Act,’ the Emergency Access laws,’ and the Public 
Medical Assistance Trust Fund.* The effectiveness of this 
direction is limited for several reasons. It requires other 
insured hospital patients to share in the cost of care of 
the uninsured. It only assists uninsured patients who re- 
quire hospital care because they have serious, acute symp- 
toms. This lack of effectiveness of past strategies has been 
augmented by the absence of any public interest. Health 
care access and coverage solutions slipped from the gov- 
ernmental policy agenda with the demise of the national 
debate on health care reform in 1994. Although public at- 
tention may have diminished, the lack of health care cov- 
erage has only increased. 


2.6 Million Floridians Without Health Insurance 
A major problem facing Florida is the growing number 
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of Floridians without health insurance coverage. Florida’s 
uninsured population grew to 2.6 million in 1995, up from 
2.2 million in 1989. Approximately 25 percent of these 
uninsured are children. This situation is only going to get 
worse. If Florida’s growth in the uninsured parallels the 
national trend, 3.2 million or 25 percent of Floridians un- 
der 65 years of age will be uninsured by 2002.4 


Coverage Decline 

Health insurance coverage is declining in Florida for a 
number of reasons. 
¢ Rising health care costs have reduced the affordability 
of health insurance. 
¢ Some employers have discontinued offering health in- 
surance to their employees. Other employer cost-saving 
strategies, such as greater sharing of premium costs and 
higher deductibles and coinsurance, reduce the ability of 
employees to afford health insurance. 
¢ Some employers are reducing or eliminating dependent 
coverage. 
¢ Part-time employees, typically not eligible for employer 
paid health insurance, are increasing as a portion of 
Florida’s workforce. 
¢ Fewer employers are offering retiree coverage for those 
retiring before age 65. 
¢ Few individuals eligible for continued health coverage 
under the Consolidated Omnibus Reconciliation Act (CO- 
BRA) elect to continue coverage because of the high cost. 
Nationally, only 18 percent of eligible people elect the 
COBRA option. 
¢ Many families living in poverty do not qualify for Med- 
icaid because their income is too high. A family of four 
with an annual income above $15,600 earns too much 
money to receive Medicaid benefits. 
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; Joe McFadden 


© Some children who are eligible for 
Medicaid are not enrolled because 
their parents do not realize their chil- 
dren are eligible or the eligibility and 
enrollment process is too confusing.® 


Who Are the Uninsured? 

Contrary to popular belief, non- 
working poor people are only a small 
portion of those without health care 
coverage. Most uninsured are em- 
ployed or are family members of an 
employed person and have incomes 
above the poverty thresholds. Those 
employed in agriculture, construc- 
tion, personal services, retail, or self- 
employed are the most likely to be 
uninsured. Most uninsured work for 
small employers.® Continued erosion 
of private health insurance impacts 
people in all demographic and em- 
ployment categories, but children, 
early retirees, and near-poor families 
experienced the greatest decline in 
coverage.’ 


Decreasing Access 

Most people believe if you are truly 
sick, you will receive medical care. 
However, a recent study by the Kai- 
ser Family Foundation contradicts 
this belief. The study found that the 
uninsured were four times more 
likely than the rest of the population 
to report an episode of needing but 
not getting primary medical care and 
to require avoidable hospitalizations 
and emergency care. ® The uninsured 
also are less likely to have access to 
the continuum of care and medica- 
tions necessary to return to or main- 
tain health. Typically, they seek 
medical care when their condition 
has progressed to the point of sever- 
ity that results in a hospital admis- 
sion. Most uninsured use the hospi- 
tal emergency departments as their 
source for primary care treatment. 


Hospital Services 
to the Uninsured 

Almost 10 percent of the patients 
admitted to Florida hospitals had no 
source of health insurance coverage. 
During 1996, 132,552 uninsured 
were admitted to the hospital, includ- 
ing 28,000 children.® The following 
are common conditions for hospital 
admissions, excluding pregnancy-re- 


lated admissions: 


Children Adults 


Asthma/bronchitis Heart disease 


Pneumonia Drugs/poisonings 


Nutritional disorders Liver disease 


Gastrointestinal 
problems 


Many of these conditions could be 
managed more effectively through 
primary care, thus preventing costly 
hospital stays. 


Poisonings/drugs 


Solving the Problem 

For reasons of public policy and 
cost effectiveness, children should be 
the initial focus. Higher use rates for 
uninsured children admitted through 
the hospital emergency room reflect 
barriers to primary care. Concentrat- 
ing on coverage for manageable con- 
ditions such as asthma and pneumo- 
nia can reduce hospital admissions. 
A healthy child results in a healthy 
productive adult. In response to the 
concerns about the millions of unin- 
sured children in the nation, Con- 
gress recently allotted, through the 
Balanced Budget Act of 1997 (Pub. 
L. No. 105-33), almost $40 billion 
over the next 10 years to help states 
expand insurance coverage to more 
children, either through Medicaid or 
other health plans. This expansion, 
called the State Children’s Health 
Insurance Program (Title XXI), has 
the potential to reduce significantly 
the number of uninsured children in 
Florida. Based on federal calcula- 
tions, an annual appropriation of 
$270 million in federal funds is avail- 
able for Florida which will need to 
be matched with an estimated $121 
million in state funds. Areas to con- 
sider in expanding coverage to chil- 
dren include the following: 
* Expanding Florida’s Healthy Kids 
Corporation through increased fund- 
ing to include all Florida counties as 
well as children under six years of age. 
¢ Raising the Medicaid age and in- 
come eligibility levels to make the 
thresholds uniform across age 
groups. 
¢ Using outreach programs to enroll 
eligible children in Medicaid. 
¢ Expanding private voucher programs. 

While these new federal and state 
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initiatives for children present hope- 
ful opportunities, solutions will not 
come easy, particularly regarding the 
uninsured adult population. If the 
uninsured problem is ever to be 
solved, the entire community must 
come together and participate. Be- 
cause our citizens are very mobile, 
the state and federal government 
also will have to be part of the an- 
swer. Government assistance, private 
insurance, and local initiatives are 
keys to providing access to necessary 
health care services which, in turn, 
leads to a healthier population. O 


1 Hill-Burton Program (Pub. L. No. 79- 
725) Public Health Service Act, Title VI 
and Title XVI, 42 U.S.C. §291. 

? Emergency Medical Treatment and 
Active Labor Act, 42 U.S.C. §1395; Access 
to Emergency Services and Care, Fta. 
Stat. §395.1041. 

3 Fia. Stat. §§395.701 and 395.7015. 

4 The American Hospital Association, 
“Returning Access and Coverage to the 
National Agenda,” December 1996. 

5 The American Hospital Association 
and the Lewin Group, “Recent Trends in 
Employer Health Insurance Coverage 
and Benefits,” September 3, 1996. 

6 U.S. General Accounting Office, MEp1- 
CAL BENEFITS Report, August 1997. 

7 The Employee Benefits Research In- 
stitute, Sources of Health Insurance and 
Characteristics of the Uninsured, Analy- 
sis of the March 1995 Current Popula- 
tion Survey, February 1996. 

8 The Henry Kaiser Family Foundation, 
“Getting Behind the Numbers on Access 
to Care Project: Randomly Selected Ver- 
batim Responses,” October 1996. 

° The Agency for Health Care Adminis- 
tration, Inpatient Discharge Database, 
1996. 


William A. Bell is senior vice presi- 
dent /general counsel to the Florida Hos- 
pital Association. He received his Bach- 
elor of BusinessAdministration and Juris 
Doctor from Southern Methodist Univer- 
sity, and a Master of Education from the 
University of Miami. Mr. Bell is a mem- 
ber of the National Health Lawyers Asso- 
ciation Board of Directors (1991-1997), 
FloridaAcademy of Healthcare Attorneys 
Board of Directors, and The Florida Bar. 
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And larger world thinking. At whatever opportunity presents itsel 


Patient or Consumer? 
The Evolving Role of the Purchaser 
of Health Care Services 


by James J. Kennedy III 


he only important thing was to end her suffer- 

ing. I knew I was breaking the law but there 

seemed to be things more important than the 

law, at least to me in my private tragedy.” The 
words of a convicted murderer. Hardly a poster child for 
the rights of individuals needing health care but, for many, 
the trial of Rosewell Gilbert in a Broward County court- 
room more than a decade ago captured the usually unspo- 
ken pain of disease. His wife of 50 years lay suffering in 
his arms day after day and Mr. Gilbert chose to end that 
pain. Few would argue that this man loved his wife. Many 
would contest the legal or moral grounds of his chosen 
cure. 

In the decade that has passed since Mr. Gilbert’s con- 
viction, the health care delivery system has been awash 
in change. Managed health care, “gatekeepers,” hospital 
mergers and consolidations, and the rise of the investor- 
owned hospital chains are all now a part of the health 
care landscape. The business of health care delivery has 
changed quickly and dramatically, with this past decade 
seeing a revolution in the human intangibles of health 
care delivery. Perhaps in response to cases like that of Mr. 
Gilbert or, perhaps, as a natural consequence of an evolu- 
tion in societal norms due to an aging population, an ex- 
plosion of legislative and judicial recognition of living wills, 
health care powers of attorney, and health care surrogates 
has occurred in the last 10 years. We recognize the picture 
of Dr. Jack Kevorkian on the news every few months, and, 
on November 4, 1997, the citizens of Oregon again over- 
whelmingly affirmed their desire to permit physician-as- 
sisted suicide in their state. 

As the business of health care has changed, so has the 
role of the patient. No more simply the passive and com- 
pliant minion of the family doctor, the patient has become 
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a savvy consumer who wants more input, more choices, 
and more autonomy when making health care decisions 
— especially end of life decisions. Yet, as the business of 
health care has grown, many patient/consumers believe 
their choices and privacy are eroding. Where does the pa- 
tient/consumer fit in this new order of health care deliv- 
ery? This article addresses several of the safeguards es- 
tablished for the benefit of the patient/consumer in 1998. 

By all accounts, the patient/consumer is the asset most 
coveted by the insurance industry, the health maintenance 
organizations, the hospitals, physicians, and all the other 
myriad of health care providers. Patient days, covered lives, 
risk pools, and capitation rates are all economic measur- 
ing sticks for the business of health care delivery, and each 
is contingent upon enrolling patients in a particular plan 
or with a particular provider. Yet, in today’s health care 
marketplace, the perception of the patient/consumer of- 
ten is that he or she has no individual voice in the system 
despite collective economic clout. In large part because of 
increasingly complex reimbursement methodologies and 
delivery systems, the patient/consumer needs an advocate 
so that he or she can gain full access to the specific pro- 
vider or course of treatment that the patient needs or de- 
sires. Frequently that advocate is the patient’s health care 
provider. The patient/consumer looks to his or her physi- 
cian or local hospital to interact, lobby, and advocate with 
the gatekeeper of care or the payor of services. Unfortu- 
nately, today’s patient/consumer often cannot freely choose 
his or her physician or hospital. The individual’s employer 
(or its health plan) makes that choice. The employers like- 
wise feel trapped when they desire to offer flexible and 
generous health coverage to employees and dependents 
in a cost-effective way. However, in order to gain cost sav- 
ings, they often must limit individual choice, and the con- 
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sequence is the formation of an eco- 
nomic bond between the hospital/ 
physician and patient/consumer. The 
patient/consumer perceives the pro- 
vider as having the economic lever- 
age, influence, and expertise to as- 
sist with meaningful access to 
quality care. 

Moreover, the hospital and physi- 
cian share a community of interest 
with the patient/consumer, and are 
inclined to assist the patient/con- 
sumer for several reasons. In the vast 
majority of cases, they would wish to 
provide all the care and support the 
patient needs. In- 
deed, often the 
providers will de- 
liver necessary 
care regardless of | 
whether the bill | 
is paid. By acting 
as the patient/ 
consumer advo- 
cate, the provider 
sometimes can 
facilitate the nec- 
essary approvals 
the patient may 
need to gain ac- 
cess to care, the 
cost of which is 
reimbursable un- 
der the patient’s 
health plan. Pro- 
viders do want to 
be paid and 
should be paid for 
their services. 

Last year the 
Florida Legisla- 
ture began to re- 
spond to the 
needs of the pa- 
tient/consumer. 
The 1997 legisla- 
tion is a patch- 
work. As an example, the legislature 
enacted Senate Bill 244 which estab- 
lished direct patient access to derma- 
tologists.? F.S. §627.6472 now pro- 
vides that exclusive provider 
organizations (EPO) and health 
maintenance organizations (HMO) 
which offer coverage for dermatology 
must allow the enrollees to access 
dermatologists for office visits, minor 
procedures, and testing.’ The HMO 
or EPO must “develop criteria for 
compliance with the provisions of 


this subsection which do not impede 
or inhibit access to dermatological 
services.”* This new patient/con- 
sumer protection allows a patient a 
maximum of five office visits to a der- 
matologist without prior authoriza- 
tion for a dermatology problem 
within a 12-month period.® 

The Florida Legislature also en- 
acted specific legislation relating to 
breast cancer treatment in 1997. Ses- 
sion Law 97-48 requires certain 
health insurance policies to provide 
coverage for breast reconstructive 
surgery and prosthetic devices.* The 


statute also now guarantees that in- 
surers must allow appropriate hos- 
pital stays and follow-up care for 
mastectomy patients.’ In addition, 
the statute specifies that a health in- 
surance policy which provides cover- 
age for breast cancer treatment “may 
not limit inpatient hospital coverage 
for mastectomies to any patient that 
is less than that determined by the 
treating physician to be medically nec- 
essary in accordance with prevailing 
medical standards and after consulta- 


tion with the insured patient.”* The 
new amendments also state that an 
insurer may not: 

¢ Deny to an insured eligibility, or 
continued eligibility, to enroll or to 
renew coverage under the terms of 
the policy for the purpose of avoid- 
ing the requirements relating to 
breast cancer treatment; 

¢ Provide monetary payments or re- 
bates to an insured patient to accept 
less than the minimum protections 
available under the new statute; 

¢ Penalize or otherwise reduce or 
limit the reimbursement of an at- 
tending pro- 
vider solely be- 
cause the 
attending pro- 
vider provided 
care to an in- 
sured patient 
under the new 
statute; 

¢ Restrict ben- 
efits for any por- 
tion of a period 
within a hospi- 
tal length of 
stay or outpa- 
tient care in a 
manner that is 
less favorable 
than the ben- 
efits provided 
for any preced- 
ing portion of 
such stay.® 
Consistent with 
the consumer- 
oriented provi- 
sions described 
above,the 
Florida Legisla- 
ture eliminated 
the so-called 
“gag” rule.’° An 
amendment to ES. §641.315 states 
that all contracts between a health 
maintenance organization and a pro- 
vider of health care services “shall not 
contain any provisions restricting the 
provider’s ability to communicate in- 
formation to the providing patient re- 
garding medical care or treatment op- 
tions for the patient when the provider 
deems knowledge of such information 
by the patient to be in the best inter- 
est of the health of the patient.”™ 
Other 1997 legislative changes in- 
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clude the establishment of the 
Florida Commission on Integrated 
Health Care Delivery Systems in 
1997. The commission was “created 
to conduct an analysis of the various 
arrangements by which providers . . 
. May contract with insurers, health 
maintenance organizations, and 
other health care purchasers or po- 
tential purchasers for the provisions 
of health care goods and services.”” 
The commission’s report is scheduled 
to be delivered to the Speaker dur- 
ing the 1998 Legislative Session. 

At the federal level, Congress has 
sought to add to patient/consumer 
protections in 1998, and before sum- 
mer recess, Congress enacted legis- 
lation setting standards for insur- 
ance benefits available for mothers 
and newborns." The new protections 
provide, among other things, that a 
group health plan may not “restrict 
benefits for any hospital length of 
stay in connection with childbirth for 
the mother or newborn child, follow- 
ing normal vaginal delivery, to less 
than 48 hours” and, in the case of ce- 
sarean section, to less than 96 
hours.’* Like the new Florida stat- 
ute relating to breast cancer cover- 
age, the recently enacted federal stat- 
ute protecting mothers and newborns 
prohibits a group health plan and 
health insurance issuer from: 
¢ Denying to the mother or her new- 
born child eligibility, or continued 
eligibility, to enroll or to renew cov- 
erage under the terms of the plan, 
solely for the purpose of avoiding the 
requirements of the new maternity 
protection; 
¢ Providing monetary payments or 
rebates to mothers to encourage such 
mothers to accept less than the mini- 
mum protections available under the 
new statute; 
¢ Penalizing or otherwise reducing 
or limiting the reimbursement of an 
attending provider because such pro- 
vider provided care to an individual 
participant or beneficiary in accor- 
dance with the new law. 

The US. Department of Health and 
Human Services, under §264 of the 
Health Insurance Portability and Ac- 
countability Act (HIPAA),'*developed 
one of the new patient/consumer pro- 
tections for 1998. These protections 
were discussed in July by Donna 


An individual's 
personal medical 
history may be 
disclosed for 
health care 
decisionmaking 
and payment 
purposes only. 


Shalala, Secretary of the U.S. Depart- 
ment of Health and Human Services, 
at the National Press Club. Ms. Shalala 
spoke about her initiatives for new 
patient protections, especially those in- 
tended to promote medical privacy. Ms. 
Shalala told her audience, “The com- 
puter revolution means that our deep- 
est and darkest secrets no longer exist 
in one place and can no longer be pro- 
tected by simply locking up the 
{doctor’s] office doors every night.”!” 
She continued, “Every day, our private 
health information is being shared, 
collected, analyzed, and stored with 
less federal safeguards than our video 
store records. Let me be frank, the way 
we protect the privacy of our medical 
records right now is erratic at best — 
dangerous at worst.”!® 

In 1998, Secretary Shalala will 
propose new standards for the main- 
tenance of medical privacy and pro- 
tection of individually identifiable 
health information. This is pursuant 
to an HIPAA requirement that the 
Department of Health and Human 
Services adopt a series of standards 
to regulate the interchange of elec- 
tronic data for a variety of insurance- 
related health care transactions.’ 
According to Secretary Shalala, the 
patient privacy and protection safe- 
guards will be governed by five prin- 
ciples.”° 

The first principle is one of “bound- 
aries.” HHS recognizes that there are 
no substantive federal health care 
privacy standards on the books today. 
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HHS’ new regulations will provide 
that an individual’s personal medi- 
cal history may be disclosed for 
health care decisionmaking and pay- 
ment purposes only.”' Under the pro- 
posal, a hospital could use personal 
health information to teach, train, 
conduct research, provide care, and 
ensure the quality of care rendered. 
Likewise, employers could access 
health care information to process 
and pay medical bills. Employers 
would, however, be prohibited from 
accessing an employee’s health 
records for any nonhealth care pur- 
poses (such as hiring, firing, and pro- 
motions). 

The second principle is one of “se- 
curity.” According to the Secretary, 
the HHS proposal will seek to impose 
a greater legal duty on those persons 
or entities that receive confidential 
medical information to maintain that 
information in a secure and profes- 
sional fashion. Relatedly, HHS will 
propose “consumer control” for medi- 
cal information.” That is, HHS will 
seek to require that medical informa- 
tion clearinghouses notify a patient 
if some person or entity makes an in- 
quiry about that person’s medical 
history. It also will propose that clear- 
inghouses detail for consumers how 
their medical information is kept and 
stored; how the patient/consumer can 
restrict access to their health infor- 
mation; how they can authorize dis- 
closure and revoke that disclosure; 
and remedies for patients and con- 
sumers should medical information 
be improperly disclosed. In addition, 
the new guidelines will recommend 
a process for patients seeking correc- 
tions or amendments to their per- 
sonal health information. 

The fourth principle is “account- 
ability.” As the Secretary explained 
it, persons or entities assuming re- 
sponsibility for the handling, process- 
ing, and storage of patient medical 
information will be held accountable 
for its improper use and dissemina- 
tion. HHS also will propose criminal 
penalties for the misuse of private 
medical information, including fines 
and imprisonment. The Secretary also 
will propose the creation of a civil cause 
of action when a demonstrated pattern 
or practice of unauthorized or wrong- 
ful disclosure exists. The proposal calls 
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for knowing violations to be subject to 
the award of punitive damages and at- 
torneys’ fees. 

The fifth principle circulated by 
Secretary Shalala is one of “public 
responsibility. > In speaking before 
Congress, she reported: “Just like our 
free speech right, privacy rights can 
never be absolute. We have other 
critical — yet often competing — in- 
terests and goals. We must balance 
our protections of privacy with our 
public responsibility to support na- 
tional priorities — public health, re- 
search, quality care, and our fight 
against health care fraud and 
abuse.”® 

The intent of the regulations to be 
proposed is to allow limited access to 
patient medical information without 
the consent of the patient for disease 
reporting, public health investiga- 
tion, or public health intervention. 
The regulations also would permit 
access to medical information for 
purposes of research when the ab- 
sence of consent will not affect ad- 
versely the rights or welfare of par- 
ticipants, and when conducting the 
research would be impracticable if 
consent were required.” In addition, 
the regulations would also recognize 
the right of law enforcement agen- 
cies to gain access to medical infor- 
mation in limited circumstances 
without patient knowledge or con- 
sent. 

President Bill Clinton called for 
greater patient/consumer protections 
in 1998 when he endorsed the Health 
Care Consumer Bill of Rights.” In a 
speech given in late November 1997, 
the President said, 


Today, Americans receive consumer protec- 
tion when they purchase cars, use credit 
cards, buy toys for their children. [The 
Health Care Consumer Bill of Rights] 
extend[s] that kind of protection when a 
person visits a doctor, checks into a hospi- 
tal, or buys into a health plan. Whether it’s 
traditional health care or managed care, 
we have to make sure it’s not inferior care. 
There are basic standards that I believe 
every American should be able to count on 
wherever they live, whatever their needs. 
Those standards ought to be the right of 
every citizen.” 


The Health Care Consumer Bill of 
Rights is the product of a 34-member 
Advisory Commission on Consumer 
Protection and Quality in the Health 
Care Industry impaneled in March 


1997. The Advisory Commission’s final 
report is due to the President on 
March 30, 1998. Nevertheless, the 
President has already ordered “every 
federal agency that administers or 
manages health plans to adopt the 
protections of the [Health Care] Con- 
sumer Bill of Rights, and to report 
back to the Vice President about 
where they need legislation to do 
so.”*° The rights afforded the patient/ 
consumers are as follows: 

1) Access to accurate and easily 
understood information about 
healthplans to assist consumers with 
their choices. 

2) Allowing patient/consumers a 
choice of health care providers to 
ensure access to high quality care. 

3) Access to emergency services 
when and where the need arises in- 
cluding a provision that would re- 
quire health plans to cover those situ- 
ations in which a prudent layperson 
could reasonably expect that the ab- 
sence of medical attention may place 
their health in serious jeopardy. 

4) Disclosure of incentives that 
may influence medical care decisions. 

5) Prohibitions on discrimination 
in health care delivery based on race, 
gender, ethnicity, mental or physical 
disability, or sexual orientation. 

6) Enhanced protections on the 
confidentiality of medical records, in- 
cluding the right to request amend- 
ments to one’s own medical records. 

7) Grievance and appeal proce- 
dures for patient/consumers enrolled 
in health plans. 

8) Requests to consumers to report 
fraud, follow treatment plans, and 
become more active in their health 
care decisionmaking.” 

The President expects Congress to 
propose legislation to codify the 
Health Care Consumer Bill of Rights 
in 1998. 


Conclusion 

An examination of patient/con- 
sumer rights in the new order reveals 
a growing tension between the role 
of the consumer who seeks lower 
health care costs and that of the pa- 
tient/consumer who seeks more au- 
tonomy and more choice. The Florida 
Legislature, Congress, and the Presi- 
dent are all taking steps to shape and 
define the role of the patient/con- 


sumer in 1998, but more work is 
needed to rationalize the competing 
goals of the patient and consumer. 0 
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: 


ractitioner Profiling 


by James T. Howell 


ake a moment to consider the last time you 

made a major investment. Was it an automo- 

bile, a new home, appliances, stocks, a child’s 

education? Most of us have experienced the ten- 
sion that generally accompanies spending a great deal of 
money. To educate ourselves, many of us spend time re- 
searching our investments. We consult reference maga- 
zines, like Consumer Reports, to find out how various car 
models or appliances rate. We hire inspectors prior to clos- 
ing on a home to ensure its value. We spend time with our 
stockbroker or search the World Wide Web for informa- 
tion about a company’s stability before investing. Often, 
we travel from college to college, talking to faculty and 
students in search of an institution of higher learning that 
will yield the greatest benefit for our children. 

Now consider your health and medical care needs. I be- 
lieve that most Floridians would consider their health and 
the health of their loved ones among the most valued 
things in their lives. Senate Bill 948, sponsored by Sena- 
tor Ginny Brown-Waite and passed by the legislature in 
1997 (FS. §§455.5651-455.5656), will provide consumers 
access to extensive information about physicians, osteo- 
pathic physicians, podiatrists, and chiropractors that will 
help to make a more informed community. 


Transfer of Medical Quality Assurance 

The state boards in Florida regulate 37 health care pro- 
fessions. All medical boards operating through the Divi- 
sion of Medical Quality Assurance were transferred on July 
1, 1997, from the Agency for Health Care Administration 
to the new Department of Health. The Department of 
Health was established with the mission to promote and 
protect the health and safety of all Floridians. In the same 
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respect, the medical boards exist to protect the public’s 
health by ensuring the quality of care, integrity, and the 
principles of the professions they govern. Ongoing debate 
exists in academic and political arenas about a profession’s 
ability to regulate itself. A careful examination of the pro- 
cess by which the medical boards operate reflects the 
boards’ commitment to ensure the quality of the profes- 
sions they govern. However, in addition to the boards’ com- 
mitment, consumer participation and broad-based public 
accountability are essential safeguards. 


Practitioner Profiling 

Senate Bill 948 addressed issues other than the trans- 
fer of the medical boards. The legislature also enacted this 
bill to provide Floridians the opportunity to obtain infor- 
mation about their health care practitioners quickly and 
easily. This “practitioner profiling” legislation authorizes 
the Department of Health to create for publication a health 
care practitioner profile. The profile makes readily avail- 
able to consumers certain biographical, educational, pro- 
fessional, and disciplinary data about medical doctors, 
osteopathic physicians, and podiatrists. The profile will 
be available through the World Wide Web and other means 
of distribution to the public on July 1, 1999. By the year 
2000, the department will begin gathering profile infor- 
mation for the other practice professions within the Divi- 
sion of Medical Quality Assurance. 


History of Practitioner Profiling/Why Florida? 

Florida is one of only a handful of states to enact practi- 
tioner profiling legislation. In 1996, New York became the 
first state to list disciplinary action against physicians on 
the Internet, and in Massachusetts, the nation’s first pro- 
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filing legislation became law. 
Florida’s population continues to ex- 
pand exponentially, and, appropri- 
ately, Florida is taking broad steps 
to make comprehensive information 
about health care accessible to its 
citizens. 

Times are changing. A large num- 
ber of our citizens are not familiar 
with local professionals and man- 
aged care is narrowing physician se- 
lection. In a state of more than 14 
million people and more than 50,000 
licensed physicians, osteopathic phy- 
sicians, podia- 
trists, and chiro- 
practors, the 
underlying 
premise of the 
new law is as fol- 
lows: The more 
information con- 
sumers have to 
assist them in 
the selection of a 
health care prac- 
titioner, the bet- 
ter the health 
care system will 
serve them. In- 
formation em- 
powers consum- 
ers.Communica- 
tion is critical to 
any practitioner- 
patient relation- 
ship. Knowledge 
of and confi- 
dence in one’s 
health care prac- 
titioners inevita- 
bly will encour- 
age patients to 
open communi- 
cation with their 
physicians. This, 
in turn, will re- 
sult in better health care. 


Current Information 

In 1997, the Agency for Health 
Care Administration began compil- 
ing malpractice and disciplinary data 
for dissemination to the public. The 
“Florida Report on Physician Disci- 
pline and Malpractice” is available 
for $10 and may be obtained by writ- 
ten request to the agency at 2727 
Mahan Drive, Tallahassee, Florida 


32308, or by calling 1-888/419-3456, 
and can also be found through the 
agency’s website (www.state.fl.us/ 
fdhc). In addition to this disciplinary 
and malpractice report, consumers 
may obtain the following physician 
information through the agency: 
medical school attended and date of 
graduation; certification from a spe- 
cialty board; practice address; crimi- 
nal history; and final disciplinary 
action in other jurisdictions. 
Licensing boards require appli- 
cants for initial licensure to submit 


data concerning medical malpractice 
cases filed against them as well as 
data about any felonies they have com- 
mitted. Any information in an appli- 
cation file, except school transcripts 
and test scores, is considered public 
and can be released upon request. 


New Requirements 

Florida’s profile legislation goes 
substantially further and broadens 
the public’s access to practitioner in- 


formation. As a result of this legis- 
lation, Florida medical doctors, os- 
teopathic physicians, podiatrists, 
and chiropractors are required to sub- 
mit the following: graduate medical in- 
formation; hospitals where the physi- 
cian has privileges; address of primary 
practice; specialty board certification; 
year practice began; medical school 
faculty appointments; and whether 
the physician has had responsibility 
for graduate medical education within 
the most recent 10 years, as well as a 
description of any criminal offense of 
which the appli- 
cant has been 
found guilty and 
any final disci- 
plinary action 
taken within the 
preceding 10 
years. These re- 
quirements give 
Floridians a 
greater knowl- 
edge base of the 
people to whom 
they entrust 
their family’s 
health. 

In many 
cases, consum- 
ers will have ac- 
cess to even 
more informa- 
tion about their 
health care pro- 
vider. Practitio- 
ners will have 
the opportunity 
to include in the 
physician pro- 
file: informa- 
tion detailing 
publications in 
peer-reviewed 
medical litera- 
ture within the preceding 10 years; 
professional or community service 
activities or awards; languages other 
than English used to communicate 
with patients; identification of trans- 
lation services available in primary 
practice sites; and whether the af- 
fected licensee participates in the 
Medicaid program. 

Additional requirements of the 
legislation include details specifying 
how medical doctors and osteopathic 
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physicians have elected to comply 
with financial responsibility require- 
ments. Liability actions reported 
within the preceding 10 years for any 
paid claim that exceeds $5,000 
against medical doctors, osteopathic, 
and podiatric physicians also must 
be reported. Affected practitioners 
must update the information, in writ- 
ing, within 45 days after the occur- 
rence of an event. 

The profile legislation also mandates 
that applicants for initial licensure 
after October 1, 1997, submit finger- 
prints for a statewide FDLE and a 
national FBI criminal history check. 
Physicians applying for their first li- 
censure renewal after January 1, 2000, 
also will be required to submit finger- 
prints for a statewide FDLE and a 
national FBI criminal history check. 

Another feature of the new legis- 
lation requires professional liability 
claims to be reported to the Depart- 
ment of Insurance within 30 days, 
rather than the previous 60-day re- 
quirement. Emergency suspension of 
physicians’ licenses will be imposed 
if physicians are uninsured and fail 
to satisfy medical malpractice claims. 
In addition, the Department of 
Health is required to make public 
upon request information on bank- 
ruptcy proceedings filed by medical 
doctors, osteopathic, and podiatric 
physicians as well as dentists (this 
information will not be listed in the 
profile). Information relating to 
medical malpractice closed claim re- 
ports of any medical doctors, osteo- 
pathic or podiatric physicians, and 
dentists also will be available to the 
public upon request. The names of 
claimants or injured persons will re- 
main confidential. 

The legislation also imposed other 
reporting requirements. Each self- 
insurer, insurer, or joint underwrit- 
ing association providing profes- 
sional liability insurance to medical 
doctors, osteopathic physicians, and 
podiatrists must report to the De- 
partment of Insurance any claim or 
action for damages, if the claim re- 
sulted in a final judgment in any 
amount, a settlement in any amount, 
and a final disposition not resulting 
in payment on behalf of the insured. 

Reports must be filed with the ap- 


propriate licensing board within 60 
days following the occurrence. Insur- 
ers and self-insurers are not required 
to report such claims against chiro- 
practors. The Department of Health 
will issue emergency orders suspend- 
ing the license of physicians or osteo- 
pathic physicians who, within 30 days 
following receipt of a notice from the 
department, fail to take the following 
actions: satisfy a medical malpractice 
claim; furnish the department with a 
copy of a timely filed appeal notice; 
furnish the department with a copy of 
a bond properly posted in the required 
amount; or furnish the department 
with an order from a court of compe- 
tent jurisdiction staying execution of 
the final judgment pending disposition 
of the appeal. 

Under the new legislation, the 
Agency for Health Care Administra- 
tion, under contract with the Depart- 
ment of Health, will continue to re- 
ceive complaints against health care 
practitioners. The profile legislation 
authorized the agency to establish a 
toll-free hotline so consumers could 
more easily report concerns regard- 
ing health care practitioners, facili- 
ties, and HMOs. The hotline also pro- 
vides health care data, referral 
assistance and access to agency pub- 
lications. The hotline became opera- 
tional on October 1, 1997, and can be 
reached at 1-888/419-3456. 

The legislation also provides for 
the completion of investigations and 
probable cause recommendations 
against health care practitioners 
within six months of the filing of the 
disciplinary complaint. The new law 
also gives complainants more infor- 
mation regarding the status of the 
investigation and disciplinary pro- 
cess, and provides consumers more 
input during the disciplinary process. 

Practitioners will be given 30 days 
to review and correct any factual er- 
rors prior to publication of the pro- 
file. A disclaimer will be attached to 
each profile stating: “Settlement of a 
claim may occur for a variety of rea- 
sons that do not necessarily reflect 
negatively on the professional com- 
petence or conduct of the physician. 
A payment in settlement of a medi- 
cal malpractice action or claim 
should not be construed as creating 
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a presumption that medical malprac- 
tice has occurred.” 

Failing to comply with the report- 
ing requirements will result in sanc- 
tions against practitioners of $50 for 
each day of noncompliance. The de- 
partment or the appropriate boards 
may refuse to issue a license to an 
applicant for initial licensure and 
may issue a citation to any licensee 
who fails to update the information. 


Effect on Care in Florida 

Investing in one’s health is a seri- 
ous matter deserving serious consid- 
eration. Many of us strive to stay 
healthy through not smoking, eating 
a balanced diet, exercising, and receiv- 
ing preventive and remedial health 
care. We take precautions like these as 
investments in our health and well 
being. As partners in our own health 
care, we make investments of time and 
discipline. Information about Florida’s 
physicians will enhance our citizens’ 
ability to select the health profession- 
als who can best suit our needs. If we 
are not fully informed about all mat- 
ters involving our health care, includ- 
ing the background of our caregiver, 
then we are not full partners in this 
relationship. 

Physician profiling will provide 
Floridians greater access to critical 
information and that will enable 
them to make more informed choices 
about health care practitioners. Con- 
sumers will be equipped with the 
necessary tools to make wise choices 
about health care. Consumers and 
health care practitioners will benefit 
from this law. Practitioner profiling 
will improve confidence and trust in 
the health care profession, thereby 
creating a valued openness in the 
practitioner-patient relationship. 0 
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Law 


Family 


Health Insurance and Other Health-Related 


Expenses in Family Law: An Overview 
by Gregory A. Richards, Jr., and Philip S. Wartenberg 


he precipitous rise of 
health care costs in recent 
years has made access to 
reasonable health insur- 
ance much more crucial in family 
law cases. Just as important is the 
issue of apportioning the costs of 
health care for needy spouses or de- 
pendent children to other parties. 
The purpose of this article is to dis- 
cuss the various ways in which a 
family court can provide for a child’s 
or needy spouse’s access to health 
insurance, as well as provide for 
other health-related expenses. This 
article also will examine the protec- 
tions given to former spouses by both 
federal and state law to ensure their 
access to health insurance after the 
dissolution of their marriage. 


Responsibility for a 
Child’s Expenses 

Since 1986, F.'S. Ch. 61 has pro- 
vided for the continuation of health 
insurance for the children of divorced 
parents, so long as such insurance 
is “reasonably available” to either 
parent.' Section 61.13(1)(b) states in 
pertinent part: 


Each order for child support shall con- 
tain a provision for health insurance for 
the minor child when the insurance is 
reasonably available. Insurance is rea- 
sonably available if either the obligor or 
the obligee has access at a reasonable 
rate to group insurance. The court may 
require the obligor either to provide 
health insurance coverage or to reim- 
burse the obligee for the cost of health 
insurance coverage for the minor child 
when coverage is provided by the obli- 
gee. In either event, the court shall ap- 
portion the cost of coverage to both par- 
ties by adding the cost to the basic 
obligation determined pursuant to s. 
61.30(6). 


Florida appellate courts consis- 


tently have reversed and remanded 
final judgments that do not provide 
for health insurance as part of a 
child support order and that are si- 
lent on the issue of whether health 
insurance is reasonably available to 
either party.? Conversely, a trial 
court’s decision to order one party to 
maintain health insurance as part 
of child support, without consider- 
ation of whether that insurance is 
reasonably available to that party, 
also constitutes reversible error.® 
When the Florida Legislature first 
established the child support guide- 
lines in 1989, the statutory formula 
for calculating child support did not 
incorporate the costs of health insur- 
ance for the subject child or chil- 
dren.’ In 1993, both §§61.13(1)(b) 
and 61.30 were amended to include 
this expense in the statutory child 


support formula. Under the revised 
formula, the health insurance ex- 
pense is added onto the parents’ ba- 
sic guideline child support obligation 
to yield an overall child support ob- 
ligation that is apportioned pro rata 
to the parents based on their respec- 
tive incomes.® In cases where the 
custodial parent was responsible for 
the child(ren)’s health insurance ex- 
pense, this formula ensured that the 
noncustodial parent would pay his 
or her percentage share of this ex- 
pense. However, in cases where the 
noncustodial parent was responsible 
for this expense, the child support 
formula, when strictly applied, did 
not properly adjust the noncustodial 
parent’s overall child support pay- 
ment, thus resulting in a higher net 
child support obligation for the non- 
custodial parent. In 1994, §61.30(8) 
was amended to correct this prob- 
lem.® The current child support for- 
mula now provides for a downward 
adjustment in the noncustodial 
parent’s child support obligation in 
an amount equal to the amount al- 
ready being paid by the noncustodial 
parent for the child(ren)’s health in- 
surance.’ 

A noncustodial parent can be held 
responsible for some or all of the 
child(ren)’s noncovered medical ex- 
penses. Florida’s appellate courts 
generally have held that the noncus- 
todial parent’s financial exposure 
from this type of responsibility 
should at least be limited to “reason- 
able and necessary” expenses. In the 
First and Third districts, a parent’s 
exposure under an open-ended obli- 
gation to pay for a child’s noncovered 
medical expenses is implicitly lim- 
ited to “reasonable and necessary” 
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expenses,® while the Fourth District 
requires this limitation to be in- 
cluded in orders addressing this kind 
of obligation.® The Fifth and Second 
districts additionally require that 
trial courts set a specific dollar 
amount or total financial exposure 
for the party that comports with his 
or her ability to provide for these 
noncovered expenses. Such a limita- 
tion does not absolve the noncusto- 
dial parent of the responsibility for 
paying an equitable share of any fu- 
ture extraordinary health expenses 
of the child(ren), as these expenses 
may be addressed in a subsequent 
modification action.’° Extraordinary 
health-related expenses of a recur- 
ring nature can also be factored into 
the trial court’s child support calcu- 
lation under §61.30." 

A child’s health-related expenses 
can be assigned to parents in cases 
other than dissolution of marriage 
actions involving minor children. In 
domestic violence and paternity 
cases, child support is determined 
pursuant to §61.30; thus, a child’s 
health insurance and other extraor- 
dinary health-related expenses can 
be assigned to the parents as part of 
the court’s child support order.” In 
paternity cases, the court addition- 
ally can order the father to pay for 
the expenses associated with the 
birth of the child at issue.’* In cases 
involving children who have reached 
the age of majority, the court can or- 
der either parent to pay support for 
any dependent child beyond the age 
of 18 whose mental or physical inca- 
pacity began prior to the child’s 
reaching majority. The court also can 
require either parent to pay support 
for any dependent child between the 
ages of 18 and 19 who is still in high 
school and who will graduate before 
reaching 19. In either situation, sup- 
port can include health-related ex- 
penses.** 


Responsibility for Former 
Spouse’s Expenses 

A spouse can be ordered to pay a 
reasonable amount for the other 
spouse’s health insurance premiums 
as part of a court’s permanent or tem- 
porary alimony award. This type of 
support can be awarded to a spouse 


A parent can 
deduct medical 
expenses paid on 
behalf of a child even 
if the other parent 
can claim an 
exemption for 
the child. 


in both dissolution of marriage cases 
and domestic violence cases.'° How- 
ever, a court can only make such an 
award after considering the relative 
need and ability to pay of the respec- 
tive parties. '® Further, a payor spouse 
generally should not be ordered to 
actually obtain and maintain health 
insurance on behalf of the payee 
spouse, particularly when animosity 
exists between the parties.” 

A spouse can be ordered to contrib- 
ute to the other spouse’s noncovered 
medical expenses as part of an ali- 
mony award. With one exception, 
Florida’s appellate courts have re- 
jected “open-ended” alimony awards 
of noncovered medical expenses, and 
have required trial courts to set a 
payor spouse’s maximum liability for 
noncovered expenses.'* Instead of 
rejecting “open-ended” awards, the 
Fourth District has taken the posi- 
tion that the term “reasonable and 
necessary,” along with the trial 
court’s continuing jurisdiction, pro- 
vides a sufficient limitation, as either 
party can seek relief from the court 
as necessary.'® 

Both the alimony payor and payee 
have the right to seek modification 
of a court’s alimony provision regard- 
ing medical insurance coverage or 
noncovered medical expenses should 
the provision later become inequi- 
table to either of them.” In light of 
this ability, an alimony order regard- 
ing medical expenses that is equi- 
table to the parties at the time of fi- 
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nal judgment, but which may become 
inequitable to either of them at a 
later time, may nonetheless be 
proper. For instance, in Harvey v. 
Harvey, 596 So. 2d 1252 (Fla. 4th DCA 
1992), an alimony provision that ob- 
ligated a husband to “keep the wife 
insured with the same type of insur- 
ance, or substantially equal to the 
medical insurance the husband car- 
ries on himself,” was upheld by the 
Fourth District, even though the 
court acknowledged that the 
husband’s own insurance could po- 
tentially become extensive. The court 
noted that the husband could seek 
to modify the provision should it be- 
come cost-prohibitive to him at a 
later time.”! 


Tax Implications 

The family law practitioner should 
understand the tax consequences 
surrounding the payment of health 
expenses for an ex-spouse or for de- 
pendent children. The general rule is 
that medical and dental expenses of 
the taxpayer, spouse, and dependents 
are deductible if the expenses are not 
compensated for by insurance or oth- 
erwise, but only to the extent they 
exceed 7.5 percent of the taxpayer’s 
adjusted gross income.” The Internal 
Revenue Code provides that a child 
of divorced parents who receives over 
one-half of his or her support during 
the calendar year from the parents 
and who was in the custody of one or 
both of the parents for more than 
one-half of the calendar year shall be 
treated as a dependent of both par- 
ents for purposes of the medical ex- 
pense deduction.” Therefore, a par- 
ent can deduct medical expenses he 
or she pays on behalf of a child even 
if the other parent can claim an ex- 
emption for the child. 

When a spouse is ordered to pay 
all or a portion of any noninsured or 
noncovered medical expenses for a 
child, that spouse has a clear right 
to deduct these expenses under the 
provisions discussed above. However, 
this framework results in some in- 
teresting scenarios regarding the 
ability of a parent to take a deduc- 
tion for a child’s medical expenses 
when they are included as part of a 
support order in Florida. For ex- 
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ample, under F‘S. §61.30(8), a noncus- 
todial parent who pays health insur- 
ance premiums directly to a carrier 
for a child is entitled to deduct the 
premiums from the child support 
obligation. The noncustodial parent 
also would be entitled to a medical 
expense deduction for the premiums 
paid on behalf of the child.” However, 
consider the situation where the cus- 
todial parent will pay the premiums 
and the noncustodial parent will pay 
his or her portion as part of the child 
support obligation. Under F.S. 
§61.13(1)(b), the health insurance 
costs are added to the basic guide- 
line obligation and apportioned pro 
rata to the parents based on their 
incomes. Is the noncustodial parent 
entitled to a medical expense deduc- 
tion for the portion of his or her 
monthly child support payment that 
is attributable to the child’s health 
insurance costs? Under IRC §71(c), 
child support payments are not de- 
ductible by the payor. Hence, the 
payor spouse may have difficulty sup- 
porting a medical expense deduction 
for the portion that is meant to cover 
health insurance costs for the child. 
Likewise, the payee spouse may have 
a larger medical expense deduction 
than the portion of the insurance pre- 
miums for which the payee spouse 
actually is responsible, because the 
payee spouse will be making the pre- 
mium payments directly to the insur- 
ance carrier. Therefore, the attorney 
for the payor spouse should make 
certain that the health insurance 
portion of the support obligation is 
clearly delineated in any final judg- 
ment or settlement agreement. Bet- 
ter yet, the attorney may want to 
encourage the client to pay the in- 
surance premiums directly to the in- 
surance carrier to ensure the avail- 
ability of the deduction. Since 
premiums for group health plans of- 
fered by employers often are paid 
with pre-tax dollars, the payor spouse 
likely will recognize additional sav- 
ings by paying the premiums directly. 

Following a divorce or legal sepa- 
ration, amounts paid for an ex- 
spouse’s medical care or health in- 
surance do not qualify for the medical 
expense deduction, since “ex-spouse” 
is not one of the relations listed un- 


There are provisions 
that ensure a 
continuation of 
health insurance at 
a rate and standard 
similar to that 
enjoyed during 
the marriage. 


der IRC §213.76 However, such ex- 
penses may be deductible as alimony 
payments, if they meet the remain- 
ing requirements for classification as 
alimony. To be classified as alimony, 
the payments must be in cash; the 
divorce or separation instrument 
must not designate the payments as 
not alimony; the spouses may not 
share the same household; and the 
payments must terminate upon the 
death of the payee spouse.”’ Under 
the Internal Revenue Code, alimony 
payments are generally deductible 
for the payor spouse under §215 and 
includible in the payee spouse’s in- 
come under §71. Since deductions for 
alimony payments are not itemized 
and not limited to a percentage of the 
taxpayer’s adjusted gross income, the 
payor spouse would undoubtedly pre- 
fer an alimony deduction to a medi- 
cal expense deduction. 


COBRA and Other 
Continuation Coverage 

Even in cases where one spouse is 
not ordered to provide health insur- 
ance for the other spouse or their 
child(ren), there are provisions that 
ensure a continuation of health in- 
surance at a rate and standard simi- 
lar to that enjoyed during the mar- 
riage. Under the Consolidated 
Omnibus Budget Reconciliation Act 
of 1985 (COBRA),”* certain group 
health plans must offer qualified 
beneficiaries, who would otherwise 
lose coverage under the plan as a re- 


sult of a qualifying event, an election 
to continue coverage under the plan. 
The divorce or legal separation of the 
covered employee from the 
employee’s spouse is a qualifying 
event for continued coverage under 
COBRA.” The term “qualified ben- 
eficiary” includes any individual who, 
on the day before the qualifying 
event, is a beneficiary under the plan 
as the spouse of the covered employee 
or as the dependent child of the em- 
ployee.*® Pursuant to the COBRA 
provisions, the employee’s spouse 
and dependent children would be 
entitled to continued coverage under 
the plan for 36 months after the date 
of the divorce or legal separation.” 

COBRA applies only to group 
health plans maintained by employ- 
ers who normally employ 20 or more 
employees on a typical business day.*” 
In determining whether the plan is 
governed by COBRA, the family law 
practitioner should look closely at 
borderline situations in regard to the 
number of employees. All full-time 
and part-time employees are consid- 
ered for COBRA purposes, as well as 
agents and independent contrac- 
tors.** 

The benefits offered through the 
continued coverage must be identi- 
cal to the coverage provided under 
the plan to similarly situated partici- 
pants with respect to whom a quali- 
fying event has not occurred.** The 
premium payments required for con- 
tinued coverage may not exceed 102 
percent of the applicable premium, 
which is defined as the cost required 
for similarly situated participants 
with respect to whom a qualifying 
event has not occurred (regardless of 
whether the cost is paid by the em- 
ployer or employee).® In a situation 
where a client will be faced with 
making these premium payments, 
the family law practitioner must be 
sure to deduct the payments from the 
client’s net income for child support 
and alimony purposes.*® 

The family law attorney seeking 
continuation coverage for his or her 
client also should stress to the client 
the importance of notifying the plan 
administrator to make the election 
for continued coverage. Under CO- 
BRA, the covered employee or the 
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qualified beneficiary is responsible 
for notifying the administrator 
within 60 days of the divorce or legal 
separation.*’ Therefore, an ex-spouse 
of a covered employee should make 
absolutely sure that the plan admin- 
istrator is notified by the covered 
employee or by the ex-spouse directly. 
If the covered employee notifies the 
plan administrator, then the admin- 
istrator must notify the ex-spouse of 
his or her rights under COBRA 
within 14 days.** The ex-spouse then 
must elect continued coverage under 
COBRA during the election period. 
The election period begins on the 
date of the divorce or legal separa- 
tion, lasts at least 60 days, and ends 
not earlier than 60 days after the 
date of the divorce or legal separa- 
tion or the date the ex-spouse re- 
ceives notice from the plan adminis- 
trator, whichever is later. 

Since the COBRA provisions dis- 
cussed above are contained in 
ERISA, they are applicable to group 
health plans maintained by or on 
behalf of private employers only.*° 
Also, the COBRA provisions dis- 
cussed above, by their own terms, 
apply only to group health plans 
maintained by employers with 20 or 
more employees. However, the re- 
maining gaps are addressed by other 
federal and state laws. For example, 
certain provisions of the Public 
Health Service Act*® require any 
group health plan maintained by any 
state receiving funds under the act, 
by any political subdivision of such 
a state, or by any agency or instru- 
mentality of such a state or political 
subdivision, to meet almost the same 
continuation requirements as those 
found in the COBRA provisions.“ In 
addition, there are also provisions 
requiring health plans maintained 
for federal employees to offer con- 
tinuation coverage.*? The Florida 
Legislature has addressed group 
health plans maintained by employ- 
ers with less than 20 employees. F‘S. 
§627.6692 is specifically intended to 
ensure continued access to affordable 
health insurance coverage for em- 
ployees of small employers and their 
dependents and other qualified ben- 
eficiaries who are not protected by 
COBRA.* As these examples demon- 


strate, family law practitioners 
should be aware that even if their 
client’s situation is not covered by 
COBRA, there may be other provi- 
sions that do apply to the situation. 


Conclusion 

Family law practitioners need to be 
familiar with the remedies available 
to clients that are in need of health 
insurance coverage or reimburse- 
ment for health-related expenses. 
This article has set forth the primary 
ways in which family law litigants in 
Florida may receive assistance in 
procuring health insurance and in 
paying noncovered expenses either 
for themselves or their dependent 
children, by law, or by court order. 
However, this article provides only a 
cursory examination of the issue, and 
is by no means exhaustive. The dili- 
gent family law practitioner should 
review these options, and also ex- 
plore others that may exist, in order 
to best protect the client from the 
ever-increasing costs of health care 
in today’s society. 0 
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City, County and Local Government Law 


Local Government and Emergency 


Medical Service Systems 


mergency medical services 

is one of the essential pub- 

lic safety functions for 

which local government 
has responsibility. The basic purpose 
of any emergency medical services 
system is to reduce the incidence of 
injury and death resulting from 
emergency situations. The EMS sys- 
tem rapidly responds to emergency 
requests with personnel medically 
trained to treat and stabilize the 
patient at the emergency scene and 
to transport the patient safely to a 
hospital. The minimum components 
which make up an EMS system are 
a dispatch system, rapid response 
vehicles, transport vehicles, qualified 
personnel, and overall medical su- 
pervision of the system. 

How these components are orga- 
nized and who will be the provider 
of each component are key questions 
for local government. The answers 
to these questions will involve the 
local government lawyer in a wide 
variety of legal issues. Once the sys- 
tem is in place and operating, the 
issues arising from day-to-day opera- 
tions will be even more varied. Us- 
ing Pinellas County as an example, 
this article presents an overview of 
some of the issues raised, first, in 
establishing a comprehensive EMS 
system, and, second, in the ongoing 
administration and operation of 
such a system. 


Establishing the System 
Pinellas County created a 
countywide emergency medical ser- 
vices system in 1988. The authority 
to create a countywide system has 
been granted by a special act of the 
Florida Legislature.! With 24 mu- 


by Mary Julianne Yard 


nicipalities within its boundaries, 
the county wanted to avoid any 
threat to patient care which might 
result from different levels of ser- 
vices provided by various jurisdic- 
tions. 

The special act also created a de- 
pendent special district, known as 
the Pinellas County Emergency 
Medical Services Authority, the gov- 
erning body of which is the board of 
county commissioners. The author- 
ity is vested with a number of pow- 
ers, including the power to set uni- 
form standards and levels of service 
for the system. The authority also 
serves as a vehicle for receiving and 
expending the dedicated ad valorem 
tax also authorized by the special 
act. Under the Pinellas County 
structure, revenues from the EMS ad 
valorem tax are used to pay the first 
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responders (discussed below) while 
ambulance fees are used to pay the 
transport contractor (also discussed 
below). 

Having dealt with the issues of 
countywide authority and of funding 
for the system, the county then ad- 
dressed the questions of how the sys- 
tem would be structured and who 
would be providing the key services 
in the system. These key services are 
dispatch, first response, ambulance 
transport, and medical direction. 
These key services are provided by 
qualified personnel. 
Dispatch 

Dispatch in Pinellas County is 
now provided by one centralized pub- 
lic service answering point. Prior to 
creation of the comprehensive sys- 
tem, however, the dispatch function 
had been performed by law enforce- 
ment, either the sheriff or multiple 
municipal police agencies. Pinellas 
County gradually consolidated this 
function into one county 911 center. 
This consolidation has resulved both 
in operational efficiencies and sav- 
ings to the county and, hence, to tax- 
payers. 
¢ First Response 

First response refers to the com- 
ponent of an EMS system that ar- 
rives first at the scene of the emer- 
gency and manages the scene until 
transport arrives. In general, first 
response may be provided solely by 
fire departments, or it may be pro- 
vided by so-called “civilian” person- 
nel that is not fire department- 
based. Such personnel may be public 
employees or employees of a private 
company. 

At the time Pinellas County struc- 
tured its current system, the munici- 
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pal fire departments had been pro- 
viding first responder services for a 
number of years. The special act 
mandated that the authority con- 
tinue to contract with those fire de- 
partments for first responder ser- 
vices. Thus, no consideration was 
given to the possibility of privatizing 
this particular service. 

Pinellas County, through the au- 
thority, now contracts with 18 fire 
departments for the provision of first 
responder services. In September 
1997, the authority entered into a 
second 10-year contract with these 
fire departments. The new contract 
is unique in that it is performance- 
based, i.e., a certain performance 
level is encouraged through deduc- 
tions from compensation for failure 
to meet that performance level. 
Ambulance Transport 

In the opinion of one expert, the 
transport component of the system at 
the time of restructuring was “dis- 
mal.” As with first response, ambu- 
lance services can be provided by ei- 
ther the fire departments, by public 
employees, or by the private sector. In 
Pinellas County, there was no agree- 
ment among the fire departments 
whether they should transport or what 
the level of service should be.* Conse- 
quently, most transports in the county 
were done by several private ambu- 
lance companies without governmen- 
tal coordination. Among the concerns 
with this system were slow response 
times and the incentive, created by 
free-market delivery of ambulance ser- 
vice by private companies, to neglect 
emergency ambulance services in fa- 
vor of the more profitable nonemergency 
business. The county determined that it 
was in the best interest of patient care to 
implement a single-operator ambulance 
system to provide all of the county’s emer- 
gency and nonemergency transport ser- 
vice at the ALS, or paramedic, level.* The 
county found that contracting with a pri- 
vate company for this service would be 
most efficient for the county. This grant 
of an exclusive franchise to provide 
ambulance service enjoyed immunity 
from antitrust liability because of the 
“state action” doctrine.® 

Assuring improved response times 
would be accomplished through a 
performance-based contract under 


which the ambulance provider would 
be fined for failing to meet specified 
response time requirements. Remov- 
ing the incentive to neglect emer- 
gency service would be achieved by 
selecting the option of a so-called “en- 
terprise structure,” rather than a 
franchise structure. Under the enter- 
prise structure, performance and rev- 
enues were separated. That is, the 
transport company would be respon- 
sible for performing according to the 
requirements of the contract, but 
would have no responsibility for set- 
ting or collecting fees. Three concerns 
were addressed in this policy deci- 
sion: First, the transport provider 
would not have to focus on how to 
make money; second, in the event of 
a default, the contractor would not 
be able to walk away with the ac- 
counts receivable; and last, the poli- 
cies and policy-making decisions 
about billings, collections, and rates 
were left in the hands of the elected 
policymakers. 
* Medical Direction 

The fourth component of the sys- 
tem, medical direction, also needed 
attention. Medical control in an EMS 
system is both on-line and off-line. 


On-line control occurs when para- 
medics at the emergency scene com- 
municate with the medical director 
for advice. This facet of medical con- 
trol requires a reliable medical com- 
munications system and medical per- 
sonnel trained in directing patient 
care in the field. Deficiencies in these 
areas were addressed by upgrading 
the communications system and by 
making it clear in the county’s EMS 
ordinance that first responders and 
ambulance personnel are under the 
supervision of one medical director. 

Off-line medical control involves 
development of protocols and pre-ar- 
rival instructions to be used by 
systemwide personnel. The system’s 
medical director developed and 
maintains a “medical operations 
manual” which contains protocols for 
patient care by EMTs and paramed- 
ics. 


Advising the System 

The day-to-day legal issues which 
arise in an emergency medical tech- 
nicians system are many and varied. 
Although the confines of this article 
preclude meaningful discussion of 
all, or even most, of these issues, 
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three areas need to be addressed 
briefly. These are liability, public 
records, and billings. 


Liability 

A number of states provide para- 
medics and EMTs some level of im- 
munity from, or limitation of, liabil- 
ity for their acts or omissions in 
treating a patient in an emergency 
situation.® Such protection is limited 
in Florida and ordinary negligence is 
the basis of liability.’ However, cer- 
tain statutory protections do exist. 
For example, paramedics and EMTs 
acting under the direction of a medi- 
cal director may withhold resuscita- 
tion and life-prolonging techniques 
from a patient if evidence of an or- 
der not to resuscitate by the patient’s 
physician is presented to the EMT or 
paramedic in the manner provided by 
statute.* In such a case, and provided 
the EMT or paramedic has not en- 
gaged in negligent or unprofessional 
conduct, the paramedic or EMT is not 
subject to criminal prosecution or 
civil liability. 

In addition, no recovery is allowed 
in any court against any EMT or 
paramedic acting under the direct 
medical supervision of a physician in 
an action brought for examining or 
treating a patient without the 
patient’s informed consent if: 1) the 
patient at the time of examination 
or treatment is intoxicated, under the 
influence of drugs, or otherwise in- 
capable of providing informed con- 
sent; 2) the patient at the time of 
examination or treatment is experi- 
encing an emergency medical condi- 
tion; and 3) the patient would rea- 
sonably, under all the surrounding 
circumstances, undergo such exami- 
nation, treatment, or procedure if the 
patient were advised by the emer- 
gency medical technician, paramedic, 
or physician according to statute.® 


Public Records 

As any local government lawyer 
knows, documents meeting the defi- 
nition of “public record” are subject 
to inspection,’° unless state law pro- 
vides that the particular record is 
confidential or otherwise exempt 
from public records law."' There are 
several such statutory exemptions 


Local governments 
administering their 
own collections are 
subject to the 
various laws on 
debt collection 
and practices. 


for an EMS system, and it should be 
noted that in each exemption, an- 
other interest, privacy, is being pro- 
tected. 
°911 Calls 

A limited exemption is granted to 
records of 911 calls: The name, ad- 
dress, and telephone number of any 
person reporting an emergency is not 
subject to inspection.” 
¢Run Reports 

Subject to certain exceptions, run 
reports — the document filled out by 
emergency personnel that describes 
the incident and the patient — are 
exempt from public records.* Persons 
requesting run reports sometimes 
argue that, like records of 911 calls, 
only the name, address, and tele- 
phone number of the patient are not 
subject to inspection. However, the 
language of the statute exempts 
“records containing patient informa- 
tion” and, therefore, the entire run 
report is exempt. 
*Certain Statistical Data 

Reports to the state Department of 
Health from service providers that 
cover statistical data are public 
records, except that patient-identify- 
ing information contained in such 
reports is confidential and exempt." 
* Quality Assurance 

F.S. §401.265 requires an EMS medi- 
cal director to establish a quality as- 
surance committee for the purpose of 
providing for quality assurance review 
of all EMTs and paramedics. This qual- 
ity assurance committee may function 
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as the“emergency medical review com- 
mittee” provided for in FS. §401.425. 
The function of this committee is to “re- 
view and evaluate the professional 
medical competence of emergency 
medical technicians and paramedics 
under the jurisdiction of such commit- 
tee.” Under §401.425, records gener- 
ated during a quality assurance inves- 
tigation remain confidential until 1) 
confidentiality is waived by the person 
subject to the investigation, or 2) 10 
days after a finding of probable cause 
by the Department of Health. The 
finding of probable cause must be by 
the state Department of Health. 


Billings and Collections 

Local governments administering 
their own collections are subject to 
the various laws on debt collection 
and practices. That topic is outside 
the scope of this article. Billings, how- 
ever, are addressed here because of 
the increasing attention being given 
to health care fraud and abuse. This 
is an issue for any health care pro- 
vider, including local governments, 
which submits claims to Medicare or 
Medicaid for reimbursement. 

A variety of federal and state stat- 
utes address Medicare and Medicaid 
fraud. These statutes provide pros- 
ecutors with many options and cor- 
respondingly subject health care pro- 
viders, including local governments, 
to many different types of liability. 
¢ Federal Statutes 

Among the federal criminal stat- 
utes are the False Claims Act,'® the 
False Statements Act,!’ the “anti- 
kickback” provision of the Social Se- 
curity Act,’® and the federal mail 
fraud and federal wire fraud stat- 
utes.'® In addition, as a part of the 
new Kennedy/Kassabaum-sponsored 
Health Insurance Portability Act, 
Congress established a number of 
new federal crimes concerning the 
health care industry.” 

The penalty for conviction under 
any of these statutes is a fine or im- 
prisonment. Since, under many of 
these statutes, a penalty can be as- 
sessed for every violation, liability 
can be very heavy. 
¢ State Statutes 

The Agency for Health Care Ad- 
ministration (ACHA) is the Medicaid 
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agency for the State of Florida and 
is charged with oversight of the ac- 
tivities of Florida Medicaid provid- 
ers for the purpose of reducing 
“fraudulent and abusive behavior” 
and for recovering overpayment and 
imposing sanctions as appropriate.” 
ACHA is required to refer any sus- 
pected criminal violation to the Med- 
icaid fraud control unit of the office 
of the attorney general for investiga- 
tion. 

Among the sanctions which may be 
imposed against a Medicaid provider 
are suspension from the Medicaid 
program for not more than one year, 
termination of a provider for a speci- 
fied period from one to 20 years, im- 
position of a fine, or other sanction 
which may be imposed as determined 
appropriate.” 

In view of the potentially stagger- 
ing liability under this panoply of 
laws, any lawyer representing a lo- 
cal government health care provider 
must be aware of the exposure to a 
variety of criminal and civil charges 
and penalties. The lawyer also must 
give consideration to establishment 
of a compliance program to ensure 
that even inadvertent violations of 
these laws do not occur. 0 


1 1980 Fla. Laws ch. 585, as amended 
by 1989 Fla. Laws ch. 424 and 1994 Fla. 
Laws ch. 416. At the time the special act 
was passed, Pinellas County was a 
noncharter county and, therefore, a 
county ordinance would not prevail in the 
event of a conflict with a municipal ordi- 
nance. 

2 Testimony of Jack Stout in The 
Pinellas County Emergency Medical Ser- 
vices Authority v. The City of St. Peters- 
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burg, Florida, Case No. 88-6779-15 (6th 
Judicial Cir.). 

3 “Level of service” refers to whether a 
response or transport vehicle is “BLS” or 
“ALS.” “BLS” (basic life support) units 
carry trained emergency medical techni- 
cians and equipment to stabilize frac- 
tures, breathing, oxygen, airway supplies 
including suction, and manual and auto- 
matic ventilators, and often automatic 
external defibrillators to Ashock @ the 
heart back into an effective heartbeat. 
“ALS” (advanced life support) units carry 
all of the basic life equipment and para- 
medic-trained personnel. Additional ALS 
supplies include medications, intravenous 
fluids, advanced airway tubes, and 
manual and automated ventilators, heart 
monitors, defibrillators, and pacemakers. 

4 See note 3, supra for description of 
ALS service. 

5 Under the “state action” doctrine, lo- 
cal governments are immune from anti- 
trust liability when their conduct was 
pursuant to a state policy to displace com- 
petition with regulation or monopoly. The 
requisite policy need not be stated explic- 
itly, so long as the challenged “anti-com- 
petitive effects logically would result from 
[the] broad authority to regulate.” Town 
of Hallie v. City of Eau Claire, 471 US. 
34 (1985). In Gold Cross Ambulance and 
Transfer v. City of Kansas City, 705 F.2d 
1005 (8th Cir. 1983), the circuit court 
found a comprehensive state regulatory 
scheme which expressly authorized the 
single-operator ambulance system 
adopted by Kansas City and that the 
state’s intent was to place anti-competi- 
tive restraints on ambulance service. 705 
F.2d at 1011-1012. See also Springs Am- 
bulance Service, Inc. v. City of Rancho 
Mirage, 745 F.2d 1270 (9th Cir. 1984). 

® These protections can take the form 
of Good Samaritan statutes or of limit- 
ing liability to gross negligence only. For 
a general discussion, see “Liability For 
Negligence Of Ambulance Attendants, 
Emergency Medical Technicians And The 
Like, Rendering Emergency Medical Care 
Outside Hospital,” 16 ALR 5th 605 (1993). 

7 Tallahassee Memorial Regional Medi- 
cal Center, Inc. v. Meeks, 560 So. 2d 778 
(Fla. 1990); Hialeah v. Weatherford, 466 
So. 2d 1127 (Fla 3d. D.C.A. 1985). 

8 Fra. Stat. §401.45(3)(a); FLoripa Ap- 
MINISTRATIVE CopE r. 64E-2.031. 

9 Fra. Strat. §401.445. 

10 Stat. §119.07(1)(a). 

1 Pra. Stat. §119.07(2)(a). 

22 Fria. Stat. §365.171(15). 

18 Stat. §401.30(3). The exceptions 
are when: 1) patient consent is given; 2) 
the hospital that treated the patient 
makes the request; 3) the state Depart- 
ment of Health is making the request; 4) 
the EMS medical director is making the 
request; 5) a subpoena is served in con- 
nection with a civil or criminal action; 6) 
used in a critical incident stress debrief- 
ing; and 7) to a local or regional trauma 
agency for quality assurance purposes. 

Pia. Stat. §401.30(2). 

18 Fa. Stat. §401.425. 

16 18 U.S.C. §287. 


17 18 U.S.C. §1001. 

18 42 U.S.C. §1320a-7b(b). 

19 18 U.S.C. §§1341, 1343. 

20 See, e.g., 42 U.S.C. §1347 (health care 
fraud); 18 U.S.C. §669 (theft or embezzle- 
ment); 42 U.S.C. §1035 (false statements). 

21 Fra. Stat. §409.913. 

22 Td. 
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Labor and Employment Law 


The 11th Circuit Puts a Major New Dent in the 
Armor Surrounding Arbitration Awards 


very significant recent 

11th Circuit decision, Mon- 

tes v. Shearson Lehman 

Brothers, Inc., 128 F.3d 
1456 (11th Cir. 1997), reestablishes 
the rule of law as part of the arbi- 
tration system through its unprec- 
edented application of the “manifest 
disregard of the law” basis for vacat- 
ing arbitration awards. This impor- 
tant decision should be welcomed by 
both employers and employees, as 
well as anyone involved in arbitra- 
tion. 

In an understandable desire to 
lessen the perceived time and ex- 
pense of litigation arising from em- 
ployment disputes, employers in- 
creasingly are turning to the vehicle 
of mandatory arbitration of disputes 
with their employees. While the 
goals of mandatory employment ar- 
bitration are salutary, left un- 
checked, arbitration has the danger 
of acting as a system with insuffi- 
cient connection to traditional con- 
cepts of due process and justice. 
Employees shotgunned into signing 
employment agreements with man- 
datory arbitration clauses are vul- 
nerable to a capricious forum that, 
at its worst, is barely governed by 
the rule of law. 

Delfina Montes was employed as 
a sales assistant in the Hallandale, 
Florida, office of Shearson, Lehman 
Brothers, Inc. (now a part of Smith 
Barney, Inc.) from September 28, 
1991, through April 8, 1993, when 
she was terminated. After her termi- 
nation, Montes realized that she had 
been entitled to the payment of over- 
time compensation under the provi- 
sions of the Fair Labor Standards Act 
of 1938, as amended (FLSA), 29 


by Daniel Blonsky 


The court refuses 
to permit arbitrators 
or employers to 
“ignore the dictates 
of the law” 
in Montes v. 
Shearson Lehman. 


US.C. §§201 et seg. Indeed, her en- 
titlement to overtime compensation 
seemed obvious. Throughout her ten- 
ure in the Hallandale office, 
Shearson’s internal records exclu- 
sively documented her as a “nonex- 
empt” employee, entitled to the pay- 
ment of overtime compensation for 
all time worked beyond 40 hours in 
a workweek. 

Shearson rejected Montes’ claim 
for overtime compensation, resulting 
in her pursuing a suit in the U. S. 
District Court for the Southern Dis- 
trict of Florida. Shearson subse- 
quently moved to compel arbitration, 
based on a mandatory arbitration 
clause contained in a securities in- 
dustry “U-4 form” that Montes ex- 
ecuted during her preceding employ- 
ment at a Shearson office in New 
Jersey. Montes did not have an em- 
ployment contract and was not party 
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to a collective bargaining agreement. 
The district court granted the mo- 
tion to compel arbitration on April 
30, 1994, which resulted in the fil- 
ing of a statement of claim with the 
National Association of Securities 
Dealers (NASD). 


Evidence Submitted 
at Arbitration 

The three-day arbitration proceed- 
ing was conducted before a three- 
person NASD arbitration panel. The 
proceeding commenced on April 19, 
1995, more than two years after 
Montes had been terminated. The 
evidence introduced by Montes es- 
tablished that, although Shearson 
could have documented her employ- 
ment as exempt from the FLSA over- 
time compensation requirements, its 
records exclusively defined her as a 
nonexempt sales assistant. Accord- 
ing to Shearson’s internal policies, 
while nonexempt employees were 
required to complete time cards, ex- 
empt employees did not have to do 
so. It was conceded by Shearson at 
the arbitration that, throughout her 
employment at the Hallandale 
branch office, Montes was required 
to complete falsified time cards stat- 
ing that she never worked in excess 
of 40 hours in a workweek. Her su- 
pervisors acknowledged that they 
were aware that she was actually 
working far in excess of 40 hours per 
week, although the precise amount 
of hours could not be reconstructed.! 

In opposition to Montes’ claim, 
Shearson contended that she fit un- 
der two different FLSA overtime 
compensation exemptions — the ad- 
ministrative exemption? and the ex- 
ecutive exemption.? The evidence 
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that it presented, however, actually 
served to buttress Montes’ position 
that her duties did not qualify her 
for any exemption. 

For instance, her direct supervisor 
testified tellingly that Montes “was 
never able to take control of the 
person’s side of that business, you 
know, really dealing effectively with 
the staff. There was too much friction. 
It was not something that happened 
.... She was not able to do that.” This 
testimony established beyond 
peradventure that Montes was en- 
gaged primarily in a production ac- 
tivity not qualifying under the admin- 
istrative exemption. Likewise, the 
woman who replaced Montes, and who 
worked with her in the Hallandale 
branch, testified that Montes’ super- 
visory duties would have only taken 
one-quarter of her time. This conces- 
sion that Montes was not primarily 
performing a supervisory function pre- 
cluded the applicability of the execu- 
tive exemption. 

In addition to documentary and lay 
witness testimony, the arbitration 
panel also was presented with the 
expert testimony of a former 30-year 
director and investigator with the 
US. Department of Labor, Wage and 
Hour Division, who served as the dis- 
trict director of the Miami office from 
1981 through the end of 1989. The 
expert testified that, taking all of the 
testimony presented by Shearson as 
true, Montes was a nonexempt em- 
ployee under the regulations that he 
administered throughout his career. 
His expert opinion was uncontra- 
dicted, as Shearson called no expert 
witnesses. 


Invitation to “Ignore 
the Dictates of the Law” 
Stripped of any legal support for 
its argument that Montes was an 
exempt employee, particularly where 
the heavy burden of proving the ap- 
plicability of a narrowly construed 
exemption belonged to Shearson,’ its 
position was essentially reduced to 
a plea that the industry panel (com- 
prising a majority of nonattorneys) 
unilaterally immunize the brokerage 
industry from the dictates of the 
FLSA, one of the bedrock labor laws 
of the United States for nearly 60 


years. The panel was urged to disre- 
gard precedent during Shearson’s 
opening argument: “I know, as I have 
served many times as an arbitrator, 
that you as an arbitrator are not 
guided strictly to follow case law pre- 
cedent. That you can also do what’s 
fair and just and equitable and that 
is what Shearson is asking you to do 
in this case.”® 

Later in closing argument, Shearson 

reemphasized its concept of “fairness” 
and “equity,” asking the panel to reject 
the FLSA and undertake its own path 
of judicial nullification: 
You have to decide whether you're going 
to follow the statutes that have been pre- 
sented to you, or whether you will do or 
want to do or should do what is right and 
just and equitable in this case. I know 
it’s hard to have to say this and it’s prob- 
ably even harder to hear it but in this 
case this law is not right .... The law 
says one thing. What equity demands and 
requires and is saying is another. What 
is right and fair and proper in this? You 
know as arbitrators you have the ability, 
youre not strictly bound by case law and 
precedent. You have the ability to do what 
is right, what is fair and what is proper, 
and that’s what Shearson is asking you 
to do... . [T]hus, as I said in my Answer, 
as I said before in my Opening, and I now 
ask you in my Closing, not to follow the 
FLSA if you determine she’s not an ex- 
empt employee.’ 

Astonishingly, the panel embraced 
Shearson’s argument. On May 26, 
1995, the panel issued an award con- 
cluding that “Shearson is found not 
liable and, therefore, all claims 
against it are hereby dismissed.” No 
basis for the “finding” of no liability 
was stated, with the panel appar- 
ently relying on the legal principle 
that “arbitrators are not required to 
explain an arbitration award and 
that their silence cannot be used to 
infer a grounds for vacating the 
award” to cover the absence of sup- 
port for their decision. 


Arbitration Appeals Gauntlet 

Montes left the arbitration arena 
and promptly submitted in court a 
motion to vacate arbitration award, 
arguing that the arbitration award 
was both violative of public policy, 
since it served to nullify federal la- 
bor law, and “arbitrary and capri- 
cious,” because “a ground for the 
arbitrator’s decision cannot be in- 
ferred from the facts of the case.”® 
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Ultimately, the district court af- 
firmed the arbitration award by or- 
der dated July 18, 1996. In its order, 
the district court emphasized that 
the arbitrary and capricious stan- 
dard is “a very difficult standard for 
the party contesting the arbitration 
award to overcome” because “the 
award is presumptively correct”’’ and 
that, for the award to be vacated, it 
“must contain more than an error of 
law or interpretation.”" 

Having been rebuffed at the dis- 
trict court level by the heavy pre- 
sumption of correctness favoring ar- 
bitration awards, Montes appealed 
the decision to the 11th Circuit Court 
of Appeals. Upon the completion of 
briefing and oral argument, the 11th 
Circuit issued a strong opinion re- 
versing the district court and vacat- 
ing the arbitration award on Novem- 
ber 24, 1997,’ more than four years 
after Montes originally brought suit. 


Application of “Manifest 
Disregard” Standard 

The detailed 11th Circuit opinion, 
authored by Judge Rosemary 
Barkett, goes to great lengths both 
to reinforce the judicial policy favor- 
ing the finality of arbitration awards 
and to point out the weaknesses in 
the arbitration process that permit- 
ted the miscarriage of justice that 
befell Montes. Its precise legal basis 
for vacating the arbitration award 
was not that it was arbitrary and 
capricious or violative of public policy, 
but that the award was rendered in 
“manifest disregard of the law,” a 
standard that, while similar to “ar- 
bitrary and capricious,” had been 
rejected in all previous 11th Circuit 
decisions.'* In recognizing the defer- 
ence granted to arbitration awards, 
the court stated as follows: 
The thread that runs through our prece- 
dent in this regard is our reluctance to 
suggest explicitly or implicitly that an 
arbitration board’s decision can be re- 
viewed on the basis that its conclusion 
or reasoning is legally erroneous. We do 
not permit review under these circum- 
stances and reject any argument that to 


err legally always equates to a “manifest 
disregard of the law.” 


* * * 


Nonetheless, we must recognize and 
give meaning to the distinction made by 


The court’s basis for 
vacating the award 
was that it was 
rendered in “manifest 
disregard of the law,” 
a standard rejected in 
all previous 11th 
Circuit decisions. 


the Supreme Court in Wilko between an 
erroneous interpretation of the law and 
a manifest disregard of it’®. ... An arbi- 
tration board that incorrectly interprets 
the law has not manifestly disregarded 
it. It has simply made a legal mistake. To 
manifestly disregard the law, one must 
be conscious of the law and deliberately 
ignore it. See O.R. Sec. [v. Professional 
Planning Assoc., Inc.], 857 F.2d 742, 747 
(11th Cir. 1988) (“[T]here must be some 
showing in the record, other than the re- 
sult obtained, that the arbitrators knew 
the law and expressly disregarded it.”). 
In the case before us, that is precisely 
what the panel was flagrantly and bla- 
tantly urged to do. The arbitrators ex- 
pressly took note of this plea in their 
award when summarizing the parties’ 
arguments. There is nothing in the award 
or elsewhere in the record to indicate that 
they did not heed this plea. In the absence 
of any stated reasons for the decision and 
in light of the marginal evidence pre- 
sented to it, we cannot say that this is 
not what the panel did. We conclude that 
a manifest disregard for the law, in con- 
trast to a misinterpretation, misstate- 
ment or misapplication of the law, can 
constitute grounds to vacate an arbitra- 
tion decision. We emphasize again that 
this ground is a narrow one. We apply it 
here because we are able to clearly dis- 
cern from the record that this is one of 
those cases where manifest disregard of 
the law is applicable, as the arbitrators 
recognized that they were told to disre- 
gard the law (which the record reflects 
they knew) in a case in which the evidence 
to support the award was marginal. Thus, 
there is nothing in the record to refute 
the suggestion that the law was disre- 
garded. Nor does the record clearly sup- 
port the award.” 


The 11th Circuit remanded the 
matter to the district court with in- 
structions to refer it to a new arbi- 
tration panel.'* In an apparent effort 
to ward off efforts by Shearson to 
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relitigate the question of Montes’ 
entitlement to overtime compensa- 
tion, the court analyzed at length all 
of the evidence presented by both 
sides at the arbitration.'® Indeed, the 
court explained that it reviewed the 
evidence because “[t]he reason for 
Shearson’s appeal to ignore the law 
is discernible from the facts of the 
case.””° At the close of the opinion, the 
11th Circuit drew the following con- 
clusion: 

On the whole, the evidence did not show 
that Montes’ primary duties consisted of 
work directly related to management 
policies or general business operations 
and required the exercise of discretion 
and independent judgment. At most, the 
evidence only showed that Montes per- 
formed some of this kind of work; it did 
not show that these duties were her pri- 
mary duties as required by the FLSA.”! 


Shearson’s arguments on appeal 
that its repeated pleas to the arbitra- 
tion panel “not to follow the FLSA” 
should be interpreted as a benign 
statement that“Montes simply did not 
qualify for overtime under the FLSA 
and therefore, the arbitrators were not 
bound by the FLSA”” were flatly re- 
jected. The majority opinion observed 
that “trial counsel’s meaning is clear: 
notwithstanding Montes’s entitlement 
to overtime under the FLSA, the arbi- 
trators should ignore the dictates of the 
law.”23 


Lessons Learned 

The 11th Circuit’s decision in Mon- 
tes v. Shearson Lehman opens the 
door to challenging arbitration injus- 
tices to some degree, but only by a 
slender crack. Where the court pre- 
viously had universally rejected ar- 
guments that an arbitration award 
should be vacated as being in mani- 
fest disregard of the law, that ground 
for vacating an arbitration award, in 
the appropriate circumstances, is 
now available throughout the 11th 
Circuit. The statement in the 11th 
Circuit opinion Raiford v. Merrill 
Lynch, Pierce, Fenner & Smith, Inc., 
903 F.2d 1410 (11th Cir. 1990), that 
the manifest disregard standard 
“would likely never be met when the 
arbitrator provides no reasons for its 
award,” id. at 1413, was implicitly 
disavowed. The Montes arbitrators 
provided no reasons for their award, 
yet the court still was moved to va- 
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cate it on the manifest disregard 
grounds that it had previously ob- 
served might never be met. 

The court also has made a strong 
statement that it will not countenance 
invitations by counsel for lawlessness 
on the part of the arbitration panel. In 
the past, such appeals were safe from 
reproach due to the extreme deference 
granted to the results of arbitration 
proceedings. While the 11th Circuit 
repeatedly emphasized in Montes that 
its holding was narrow and the result 
of a particularly egregious fact pattern, 
the decision establishes an unmistak- 
able out-of-bounds line for both coun- 
sel and arbitrators in that (formerly) 
rarely judicially governed forum. 

Nevertheless, those (employees 
and employers) who proceed to arbi- 
tration are still vulnerable to the 
whims of the arbitrators, so long as 
it is not apparent that the arbitra- 
tors understood the governing law 
and elected not to apply it. While the 
court system also can produce harsh 
or plainly erroneous results, the right 
of appeal is part of the checks and 
balances of the judicial system. That 
right of appeal usually does not carry 
with it the extreme deference to the 
lower tribunal’s decision as does the 
arbitration route. 

Where arbitrators have only the 
slightest tether to the rule of law, ra- 
tional litigation decisionmaking by 
both employees and employers can be 
illusory. Even with the slight safe ha- 
ven provided in Montes v. Shearson 
Lehman, parties who are confident in 
the merits of their positions may be 
better off litigating their disputes in 
court, where precedents are binding 
and errors of law are reviewable. 0 
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but only by a 
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1 It is the employer’s burden to disprove 
the hours claimed by the employee in a 
situation when the employer’s records are 
false or nonexistent. See, e.g., Skipper v. 
Superior Dairies, Inc., 512 F.2d 409, 420 
(Fla. 5th Cir. 1975). 

229 C.FR. §541.2. 

3 29 C.FR. §541.1. 

4 Montes v. Shearson Lehman Brothers, 
Inc., 128 F.3d 1456, 1462 (11th Cir. 1997). 

5 See, e.g., MichiganAss’n of Gov’tal Em- 
ployees v. Michigan Dep’t of Corrections, 
992 F.2d 82, 83 (6th Cir. 1993), citing 
Corning Glass Works v. Brennan, 417 US. 
188, 196-97 (1974), and Mitchell v. 
Lublin, McGaughy & Assocs., 358 U.S. 
207, 211 (1959). 

6 Montes, 128 F.3d at 1459. 

8 Robbins v. Day, 954 F.2d 679, 684 (11th 
Cir.), cert. denied, 506 U.S. 870 (1992). 

® Ainsworth v. Skurnick, 960 F.2d 939, 
941 (11th Cir. 1992), cert. denied, 507 US. 
915 (1993). 

10 Lifecare Int'l, Inc. v. CD Medical, Inc., 


68 F.3d 429, 435 (11th Cir. 1995). 

1! Brown v. Rauscher Pierce Refsnes, Inc., 
994 F.2d 775, 781 (11th Cir. 1993). 

2 Montes v. Shearson Lehman Brothers, 
Inc., 128 F.3d 1456 (11th Cir. 1997). 

13 See Marshall & Co., Inc. v. Duke, 941 
F. Supp. 1207, 1216 n. 11 (N.D. Ga. 1995) 
(“recent precedent has blurred any dis- 
tinction that may have existed between 
[‘manifest disregard for the law’] and the 
‘arbitrary and capricious’ ground”), aff’, 
114 F.3d 188 (11th Cir. 1997). 

14 See Raiford v. Merrill Lynch, Pierce, 
Fenner & Smith, Inc., 903 F.2d 1410, 1413 
(11th Cir. 1990) (“[t]his court has never 
adopted the manifest-disregard-of-the- 
law standard; indeed, we have expressed 
some doubt as to whether it should be 
adopted since the standard would likely 
never be met when the arbitrator pro- 
vides no reasons for its award”). See also 
Robbins, 954 F.2d at 684 (“[flollowing 11th 
Circuit precedent, we decline to adopt the 
manifest disregard of the law standard”); 
Brown, 994 F.2d at 779, n. 3 (the 11th 
Circuit “has declined to adopt the mani- 
fest disregard of the law standard as a 
basis for vacating an arbitration award”). 

15 Wilko v. Swan, 346 U.S. 427 (1953), 
overruled on other grounds, Rodriguez de 
Quijas v. Shearson/American Express, 
Inc., 490 U.S. 477 (1989). 

16 Id. at 436-37 (“[T]he interpretations 
of the law by the arbitrators in contrast 
to manifest disregard are not subject, in 
the federal courts, to judicial review for 
error in interpretation.”). 

1” Montes, 128 F.3d at 1461-62 (empha- 
sis added). 

18 Td. at 1464. 

19 Td. at 1462-65. 

20 Td. at 1462. 

21 Td. at 1464. 

22 Td. at 1462. 

23 Td. In a brief concurring opinion, 
Judge Edward Carnes opined that 
Shearson “conceded to the arbitration 
panel that its position was not supported 
by the law, which required a different 
result.” Id. at 1464. 


The DNA test cleared you. Unfortunately, it also placed you 
at the scene of another crime. 
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Multiple Representation in Estate Planning: 
Beyond Advisory Opinion 95-4, Part 2 


he holdings and procedural 
history ofAdvisory Opinion 
95-4 are examined in de- 
tail in an earlier article: 
Joint Representation of Spouses in 
Estate Planning: The Saga of Advi- 
sory Opinion 95-4, 72 Fua. B.J. 39 
(Mar. 1998). This article addresses 
the impact of the holdings of Advi- 
sory Opinion 95-4 on engagement ar- 
rangements for joint representations 
of spouses in estate planning and 
also considers how its holdings af- 
fect intergenerational representa- 
tions in trust and estate matters. 


Engagement 
Arrangement Variation 

In general, attorneys and clients 
may fashion the terms of a particu- 
lar engagement to define the precise 
responsibilities of the attorney dif- 
ferently than the responsibilities 
might otherwise be defined.” Follow- 
ing the Study Committee Report® 
and the ACTEC Commentaries,‘ 
some attorneys may wish to struc- 
ture estate planning engagements so 
as to have discretion to reveal a sepa- 
rate confidence.® Other estate plan- 
ners instead may prefer for there to 
be agreement that all information 
received during the representation, 
including any information received 
by separate conference, is required 
to be shared with both spouses (not- 
withstanding any later objection by 
the confiding spouse). Any agree- 
ment along these lines presumably 
would be structured to take into ac- 
count different attorneys’ standards 
of practice and individual clients’ 
objectives and preferences. 

Practitioners should be careful in 
undertaking such arrangements, 


by Hollis F. Russell 


While supplemental 
ethics guidance may 
be needed, its 
conclusions in 
general provide a 
useful framework 
for multiple 
representations. 


however, since Advisory Opinion 95- 
4 does not address the extent to 
which the fundamental ethical rule 
enunciated therein may be modified 
by agreement. Cautious practice 
would call for sufficient preliminary 
discussion to ensure client compre- 
hension of the import of the arrange- 
ment’ and for it to be memorialized 
in a writing® indicating that the 
terms of the engagement differ from 
the default confidentiality rules 
which would otherwise govern under 
Advisory Opinion 95-4. But even 
when this is done, can an attorney 
rely on such an agreement when, at 
some later date, a separate confi- 
dence may be imparted? 

Separate confidences often are sud- 
denly made — sometimes “blurted” 
— by the client in the confidential set- 
ting of the attorney-client relationship 
before the attorney has had any mean- 
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ingful opportunity, at the time the con- 
fidence is uttered, to alert the client 
to the consequences of making a sepa- 
rate confidence. Often, the separate 
confidence would not have been im- 
parted if the client, when so doing, 
expected that the attorney would re- 
veal it to the co-client. It may be diffi- 
cult to argue that the client should 
have remembered the engagement 
agreement provision, particularly if it 
was made years earlier at the outset 
of the representation and was never 
addressed thereafter. If the agreement 
mandates disclosure, the attorney 
may be trapped unwittingly in an un- 
solvable dilemma of the attorney’s 
own making. On the one hand, disclo- 
sure may result in an ethics violation 
and potential malpractice liability,!° 
while on the other hand, nondisclosure 
may result in contractual liability for 
failure to abide by the agreement." 
When a modified agreement is re- 
viewed with clients at reasonable 
intervals during the course of repre- 
sentation, Advisory Opinion 95-4 
should not be interpreted to raise the 
spectre of ethical violation stemming 
from a separate confidence imparted 
during an on-going estate planning 
project. Generally, it should be suffi- 
cient to review the subject with the 
clients at the commencement of each 
“active” phase of a long-term estate 
planning relationship.’ With the 
discussion relatively fresh in mind, 
clients should be less likely to im- 
part a separate confidence. Separate 
confidences may be forthcoming 
nonetheless, but the significance of 
the relatively contemporaneous dis- 
cussion should be that the confiding 
client may not be warranted in hav- 
ing an expectation of confidentiality. 


‘ 
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Each client situation is unique,’* 
however, and there is no authority in 
Florida to support the foregoing 
proposition. Moreover, the practitio- 
ner should be mindful that a sepa- 
rate confidence may arise during a 
“dormant” period in an estate plan- 
ning representation — for example, 
by telephone discussion several years 
after the last active period in which 
estate planning work was done. In 
such a situation, it may be difficult 
to argue that there may be no rea- 
sonable basis for the confiding client 
to expect confidentiality. 

This concern may be avoided when 
the practitioner structures the attor- 
ney-client relationship to terminate 
at the conclusion of each estate plan- 
ning project undertaken for the cli- 
ents. The consequence of termination 
is that the attorney is dealing with 
former clients and, given appropri- 
ate provision in an engagement let- 
ter or an “exit” letter,> owes more 
limited duties to them.’ The attor- 
ney presumably should not be re- 
quired to take any action if a sepa- 
rate confidence is received from one 
of them after the most recent estate 
planning project is completed and the 
attorney-client relationship has been 
terminated. Accordingly, it may be 
advisable for a practitioner who 
wishes to undertake a joint represen- 
tation under a modified arrangement 
authorizing disclosure of a separate 
confidence to structure the arrange- 
ment to provide for termination of 
the attorney-client relationship at 
the completion of each active pe- 
riod.!’ 

Another difficult issue is whether 
an engagement may be structured to 
permit the attorney to receive sepa- 
rate confidences of material import 
under a “separate representation” 
arrangement. The Study Committee 
Report and the ACTEC Commentar- 
ies argue that it is permissible for an 
estate planner to undertake such a 
separate representation.'* Whether 
or not the clients’ situation may oth- 
erwise present a conflict of interest 
at the outset, both clients’ informed 
consent is necessary because a sepa- 
rate confidence of material signifi- 
cance may not trigger a requirement 
for attorney withdrawal.’® However, 


the Study Committee Report states 
that there are limits to circum- 
stances in which a separate represen- 
tation may be maintained: 

For the lawyer engaging in a separate 
representation, the prohibition on the use 
of confidences from either spouse re- 
quires careful handling. The decision of 
one spouse to change his or her will to 
reduce or defeat the interests of the other 
after the preparation of mirror wills is 
one important example. In a separate 
representation, the lawyer has no duty 
or power to advise the other spouse of the 
change. Adverse confidences not disclosed 
to the other spouse do not require the 
lawyer to consider withdrawal. At what 
point will the lawyer’s independent judg- 
ment, in recommending changes to that 
other spouse, be affected? MRPC Rule 
1.7(b) requires the lawyer to make this 
assessment by forcing consideration of 
the lawyer’s duty to other clients. The 
lawyer who chooses this mode of repre- 
sentation must be prepared to define this 
boundary and to withdraw at that point.”° 


The separate confidence in the 
situation presented in Advisory 
Opinion 95-4 is presumably an ex- 
ample of such extreme direct adver- 
sity as to require attorney with- 
drawal even if a_ separate 
representation had been structured 
in the engagement agreement.”! 

One leading commentator,” how- 
ever, maintains that separate repre- 
sentation by a single attorney is 
fraught with serious difficulty and 
may be ethically impermissible.”’ 
Professor Hazard has taken the po- 
sition that a separate representation 
by the same attorney may be concep- 
tually flawed because it presumes 
absence of informed consent by each 
client with respect to material infor- 
mation (present and/or future) re- 
ceived from one client which must be 
disclosed to the other in order for 
each client to give informed consent 
to the material limits placed on the 
lawyer’s independent judgment in 
representing each client.” An attor- 
ney undertaking a separate repre- 
sentation may be faced with poten- 
tially overwhelming practical 
problems” as he or she attempts to 
compartmentalize information sepa- 
rately received from each spouse, in- 
cluding separate confidences as well 
as the substance of each spouse’s es- 
tate plan (which may or may not be 
disclosed to the other, possibly at dif- 
fering points in time).” 


As enumerated in the Study Com- 
mittee Report, the potential ethical 
concerns inherent in a separate rep- 
resentation are broader than the re- 
ceipt of separate confidences — the 
attorney may be asked in confidence 
by one spouse to draft an estate plan- 
ning instrument which adversely 
impacts a beneficial interest of the 
other spouse.” 

Typically, each spouse has certain 
expectations regarding essential el- 
ements of the dispositive plan of the 
other spouse — the level of benefi- 
cial disposition to be made for any 
one or more of the surviving spouse, 
children (and, in a second marriage, 
separately taking into account each 
spouse’s separate children by prior 
marriage), or a favored charitable 
organization. If one spouse wishes to 
change an essential element of his 
or her estate plan in a manner detri- 
mental to the expectations of the 
other spouse and does not wish to 
inform the other spouse, it may be 
impossible for the attorney to exer- 
cise independent judgment in advis- 
ing the other spouse regarding modi- 
fications to his or her own estate 
planning, so that the attorney may 
be required to withdraw even if the 
engagement may have been struc- 
tured as a separate representation.” 
Of course, there may be some situa- 
tions in which spouses have no ex- 
pectations regarding each other’s es- 
tate plan. For example, each spouse 
may be independently wealthy and 
may establish an estate plan for the 
primary benefit of separate children 
by prior marriage. As long as it is 
understood by each spouse that he 
or she should not expect any benefi- 
cial disposition under the other’s es- 
tate plan, a separate representation 
should be ethically permissible for an 
attorney who is prepared to attempt 
to compartmentalize each spouse’s 
estate planning situation. 


Intergenerational 
Representation 

Beyond representation of married 
couples, Advisory Opinion 95-4 has 
significance with respect to situa- 
tions in which a lawyer or law firm 
may also represent other family 
members in estate planning and 
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other personal matters. It is common- 
place for estate planning attorneys 
to represent entire families — par- 
ents as well as adult children (and 
sometimes their spouses). Advisory 
Opinion 95-4 does not disturb the 
estate planning attorney’s ability to 
take on such an expanded represen- 
tation role in harmonious family 
situations. The estate planning attor- 
ney must be careful, however, to ad- 
dress conflicts of interest and confi- 
dentiality concerns among the 
different individuals within larger 
family groups. Some situations will 
present conflicts of interest and re- 
quire the clients’ informed consent. 
For example, a closely held family 
business in which both parents and 
children participate as shareholders, 
directors, officers, and employees 
may be expected to present various 
difficult long-term estate planning 
issues concerning matters in which 
several family members have mate- 
rially different interests.” The attor- 
ney should be careful to make clear 
his or her responsibilities to differ- 
ent family members concerning shar- 
ing of confidential information. Some 
families may wish all material infor- 
mation to be shared among the sev- 
eral family units. Other families may 
wish for estate planning within each 
family unit to remain confidential 
and be handled as separate represen- 
tations.*® When a law firm also is 
handling other legal work for a fam- 
ily, such as corporate representation 
of a family business, the estate plan- 
ning attorney’s ethical responsibili- 
ties may be further complicated by 
interrelated corporate matters.*! 
Similar to the difficulties encoun- 
tered with a separate representation 
of husband and wife, an attorney en- 
gaged in separate representations of 
different family units may be faced 
with serious practical difficulties as- 
sociated with compartmentalizing 
the information pertaining to each 
separate representation.” 

Conflict of interest should not be 
presumed per se to be inherent in 
every family representation, as is il- 
lustrated in two noteworthy cases 
outside Florida: Matter of Koch,** 849 
P.2d 977 (Kan. App. 1993), and 
Blissard v. White, 515 So. 2d 1196 


The attorney’s ethical 
responsibilities can 
only be determined 

with reference to 
the particular 

circumstances of 
the individual 
family setting. 


(Miss. 1987). In Koch, a Kansas ap- 
pellate court was presented with 
malpractice and probate dispute is- 
sues involving a will prepared for an 
elderly widow by the law firm which 
also represented two of her four sons. 
The will contained a penalty provi- 
sion which eventually lead to the 
other two sons being disinherited 
after her death on account of continu- 
ing litigation between the sons. None 
of the sons was aware of the terms of 
her will until her death. In dismiss- 
ing the malpractice claim and up- 
holding her will, the court held that 
there was no conflict of interest* pre- 
sented by the lawyer’s multiple rep- 
resentation under the facts of the 
case, which demonstrated that the 
will was prepared “without any evi- 
dence of extraneous consider- 
ations.”* 

In Blissard, the Mississippi Su- 
preme Court affirmed dismissal of a 
will contest brought by nephews and 
nieces of the decedent challenging a 
will in favor of decedent’s younger 
brother, for whom the attorney had 
also done estate planning work. The 
brother was not involved in the 
preparation of the will for the dece- 
dent, who was an independent, 
strong-willed and capable woman. 
The court ruled that the attorney had 
not acted improperly in preparing the 
decedent’s will, and expressed con- 
cern that a contrary ruling “would 
create a trap which would void bona 
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fide gifts and bequests among fam- 
ily members in small towns and ru- 
ral areas all over this state.”*® 

A significant element of both Koch 
and Blissard is apparent recognition 
by the court that, absent a disquali- 
fying conflict of interest, the sub- 
stance of estate planning work done 
for one family member need not be 
disclosed to other family members 
whom the attorney also represents. 
This decision suggests that the “de- 
fault” rule governing the mode of rep- 
resentation for married couples — 
joint representation®’ — may not be 
generally applicable for multigenera- 
tional representations involving 
larger family groups. Given the simi- 
lar rationales found in the Koch and 
Blissard decisions, and also in the 
recent Florida authorities in Advi- 
sory Opinion 95-4 and Cone uv. 
Culverhouse, 687 So. 2d 888 (Fla. 2d 
D.C.A. 1987), it should be expected 
that, if Koch or Blissard had arisen 
in Florida, a similar result would 
have been reached by a Florida court. 
However, each family representation 
situation is unique,** and the 
attorney’s ethical responsibilities can 
only be determined with precise ref- 
erence to the particular circum- 
stances of the individual family set- 
ting and the specific roles 
undertaken by the attorney. Although 
it may not be required in some situ- 
ations, it is good practice for an es- 
tate planning attorney engaging in 
a multigenerational representation 
to clarify confidentiality and conflict 
of interest considerations and obtain 
each family member’s informed con- 
sent to the multiple representation. 


Conclusion 

Advisory Opinion 95-4, along with 
relevant portions of the Restatement, 
the ACTEC Commentaries, the Study 
Committee Report, and other au- 
thorities, should enable Florida es- 
tate planning attorneys to more ef- 
fectively counsel spouses and other 
family members together in estate 
planning matters. While supplemen- 
tal ethics guidance may be needed on 
certain issues not considered in Ad- 
visory Opinion 95-4, its conclusions 
in general provide a useful frame- 
work for multiple representations 
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undertaken by Florida practitioners 
in estate planning. OQ 


1 The final text of Advisory Opinion 95- 
4 is published in The Florida Bar News, 
July 1, 1997, at p.6. 

2 See FLoripA RULES OF PROFESSIONAL 
Convuct Rule 4-1.2(c) and its comments 
relating to “Scope of Representation” and 
“Services Limited in Objectives or 
Means.” Similar provisions are contained 
in MopEL RULES OF PROFESSIONAL CONDUCT 
Rule 1.2(c). See also RESTATEMENT (THIRD) 
oF THE Law Governinc Lawyers §30 (Pro- 
posed Final Draft No. 1, March 29, 1996, 
ALI) (“RESTATEMENT”). 

3 Comments and Recommendations on 
Lawyer’s Duties in Representing Husband 
and Wife, 28 Reau Prop., Pros. & Tr. J. 
765, 787-792 (1994) (the “Study Commit- 
tee Report”). 

4 COMMENTARIES ON THE MODEL RULES OF 
PROFESSIONAL ConbucT, at 68-69 (2d ed. 
March 1995, American College of Trusts 
and Estates Counsel) (the “ACTEC Com- 
mentaries”). 

5 See Anne K. Hilker, Everyday Ethics 
Problems for Estate Planners, 1993 ALI- 
ABA Conference: Estate Planning in 
Depth, vol. I, 159, at D-1; Charles M. 
Bennett, “Don’t Tell My Husband, But .. 
.” Ethics in Spousal Representation, TR. 
& Est., May 1996 (vol. 135, no. 6), at 46— 
47; Bruce S. Ross, I Do, I Don’t and I Won't: 
The Ethics of Engagement Letters, 31 U. 
Mum! HEcKERLING 9801, at 7801.8- 
9 (1997). 

6 See Hilker, supra note 5, at D-1. This 
approach has been suggested by the 
Attorney’s Liability Assurance Society. 
Note, Florida Bar Ethics Advisory Opin- 
ion 95-4: Estate Planning—Lawyer’s Ob- 
ligation When Conflict Develops Between 
Husband and Wife, Loss PREVENTION J. 20, 
at 22 (Sept. 1997).See also Theresa 
Stanton Collett, Disclosure, Discretion or 
Deception: The Estate Planner’s Ethical Di- 
lemma from a Unilateral Confidence, 28 
Rea Prop., Pros. & Tr. J. 683, 741 (1994), 
concluding that disclosure to the 
nonconfiding spouse should be required 
unless there is advance client agreement 
to the contrary. This approach was initially 
taken in earlier drafts of the Restatement 
but in 1995 was changed to adopt a discre- 
tionary approach. See RESTATEMENT §112 
(Reporter’s Note to cmt. 1). 

7 Even if the client situation does not 
present a conflict of interest (i.e., the 
spouses have similar goals and interests), 
careful practice suggests that the expla- 
nation should be sufficient for there to 
be client informed consent to a confiden- 
tiality arrangement which would depart 
from Advisory Opinion 95-4. Also, the at- 
torney who structures a modified agree- 
ment which permits disclosure in the 
attorney’s discretion should be mindful 
that the discretionary approach initially 
advocated by the Section of Real Prop- 
erty Probate and Trust Law was rejected 
in Advisory Opinion 95-4 because of the 
stated need for Florida attorneys to have 


an “unambiguous rule governing their 
conduct in situations of this nature.” See 
Hollis F. Russell and Peter A. Bicks, Joint 
Representation of Spouses in Estate Plan- 
ning: The Saga of Advisory Opinion 95-4, 
72 Fira. B.J. 39 (“The Saga of Advisory 
Opinion 95-4”). 

8 RESTATEMENT §29A, cmt. c, and §30(1), 
cmt. a. 

2 Malcolm A. Moore & Anne K. Hilker, 
Representing Both Spouses: The New Sec- 
tion Recommendations, 7 Pros. & Prop. 
26 (July/Aug. 1993). 

10 See Saga of Advisory Opinion 95-4, su- 
pra note 7. 

11 Under agency law, disclosure may be 
required pursuant to the terms of such 
an agreement on which the nonconfiding 
coclient may be entitled to rely. See RE- 
STATEMENT (SECOND) OF THE LAW OF AGENCY 
§381, cmt. a (ALI 1957); but see REsTaTE- 
MENT (SECOND) OF THE Law OF AGENCY §381, 
cmt. 3, and §394. Under the ethical rule 
enunciated under Advisory Opinion 95- 
4, however, disclosure is not permitted. 
It might conceivably be argued that such 
an agreement is invalid on account of the 
ethical rule set out in Advisory Opinion 
95-4, and, therefore, no contractual liabil- 
ity arises. This argument is troublesome 
because it might establish a basis for 
holding that the attorney committed an 
ethical violation (and hence is exposed to 
malpractice liability) by undertaking the 
agreement at the outset and failing to 
address its subject matter periodically 
during the course of the representation. 

22 See ACTEC Commentaries at 121- 
122. In the context of substantial trans- 
actional matters other than estate plan- 
ning, flexibility to modify the 
confidentiality rules set out in Advisory 
Opinion 95-4 may be important to the 
clients’ interests, as withdrawal would 
typically cause increased costs in seek- 
ing new and separate representation. In 
a commercial joint venture, for example, 
sophisticated corporate parties might at 
the outset insist that a single law firm 
be retained and be able to continue to 


work on the project regardless of whether 
a separate confidence may be imparted, 
and accordingly may wish for the engage- 
ment letter to require disclosure and pro- 
vide waiver regarding conflict of interest 
in order to allow continued representa- 
tion should a conflict arise. 

13 This consideration is articulated in 
the RPPTL Section Request Letter, at 10, 
as follows: “No two factual settings where 
a dilemma arises akin to the situation 
presented herein are the same. Each re- 
lationship between an attorney and two 
such clients is unique as to duration, 
scope, intimacy and informal personal 
commitments which may have devel- 
oped.” 

14 See ACTEC Commentaries at 121-— 
122; John R. Price, Ethics in Action Not 
Ethics Inaction:The ACTEC Commentar- 
ies on the Model Rules of Professional 
Conduct, 29 U. Miami HEcKERLING InstT., 
4712, 7712.1 (1995). See generally Re- 
STATEMENT §45. 

15 For discussion of the practical disad- 
vantage in use of an exit letter, see Price, 
supra note 14, at 7712.3. 

16 See FLORIDA RULES OF PROFESSIONAL 
Conpuct Rule 4-1.9. See generally JoHN 
R. Price, PrRicE ON CONTEMPORARY ESTATE 
PLANNING §1.34.4 (1996 Supp.); RESTATE- 
MENT §45. Another possible variation in 
the engagement arrangement is for there 
to be provision by which one spouse as- 
sents to the attorney’s continued repre- 
sentation of the other spouse in the event 
a conflict of interest arises. See Ross, su- 
pra note 5, at 7801.8 (form of engagement 
letter providing for waiver of continued 
representation of one spouse as long as 
any breach by that spouse of any under- 
standing between the spouses, such as a 
material estate plan change, is fully dis- 
closed to the other spouse). In the event 
of a separate confidence, however, the 
effectiveness of such an advance consent 
arrangement may be questioned on ac- 
count of the absence of informed consent 
at the time the attorney begins to repre- 
sent only one spouse (i.e., because the 


I'm going out now, Miss Mason. If you need to get in touch with me, 
| left a pretty good paper trail. 
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other spouse is unaware of the separate 
confidence), as discussed at note 7 and 
accompanying text. 

17 For general guidance on implementa- 
tion of such a modified arrangement, it 
may be appropriate to consider the rules 
applicable to a lawyer acting as an inter- 
mediary between clients under MoDEL 
RuLEs OF PROFESSIONAL ConbucT Rule 2.2 
and F.oripa RULES OF PROFESSIONAL Con- 
puct RULE 4-2.2. See ACTEC Commentar- 
ies at 143-46 (discussing how use of a 
lawyer in the role of intermediary allows 
parties significant latitude to shape the 
nature of their representation with re- 
spect to potential conflicts of interest as 
long as the lawyer consults with the cli- 
ents on a continuing basis in order to al- 
low them to make informed decisions); see 
also JoHN R. Price, PRICE ON CONTEMPO- 
RARY ESTATE PLANNING §1.14.3 (1992) (sug- 
gesting that the representation of hus- 
band and wife, consistent with an estate 
planner’s role as a family counselor, is 
appropriately subject to the intermediary 
rule but noting that other commentators 
have disagreed). 

18 Study Committee Report at 772. For 
sample forms of engagement for separate 
representation, see Hilker, supra note 5, 
at D-2; Ross, IJ Do, I Don’t and I Won't, 
supra note 5, at 9801.9 et seq. 

19 Study Committee Report at 794-795. 

20 Study Committee Report, at 779-800. 

21 Although Advisory Opinion 95-4 does 
not address this subject, the RPPTL Sec- 
tion Request Letter takes the position 
that, even with disclosure, continued rep- 
resentation of both spouses (either joint 
or separate) by the same attorney in the 
situation presented in Advisory Opinion 
95-4 is not tenable after the separate con- 
fidence is imparted: “A true adversity of 
interests between Husband and Wife 
would appear to have arisen, so that coun- 
sel to each spouse by a separate attorney 
would seem necessary for each spouse to 
receive competent representation.” 
RPPTL Section Request Letter at 4. See 
also Florida Rules of Professional Con- 
duct Rule 4-1.7, comment relating to 
“Consultation and Consent,” which pro- 
vides in part: “With respect to material 
limitations on representation of a client, 
when a disinterested lawyer would con- 
clude that the client should not agree to 
the representation under the circum- 
stances, the lawyer involved cannot prop- 
erly ask for such agreement or provide 
representation on the basis of the client’s 
consent.” For a general discussion of au- 
thorities regarding fundamentally an- 
tagonistic representations outside of the 
estate and trust practice, see Florida Ad- 
visory Opinion 97-2 (determining that it 
would be unethical for a Florida attor- 
ney to act as a “closing agent” represent- 
ing both buyer and seller in the negotia- 
tion and closing of a sale of a business in 
Florida, since such transactions are 
“fraught with adversity and conflict, even 
for the most scrupulous attorney in the 
friendliest of deals . . . [and thus] repre- 
sentation presents a nonwaivable conflict 
under Rule 4-1.7(a) and (b)”). 


22 Geoffrey C. Hazard, Jr., Conflict of In- 
terest in Estate Planning for Husband 
and Wife, 20 THe PropaTe Lawyer 1 (Jo- 
seph Trachtman Lecture) (1994) at 5-6, 
11-15. Professor Hazard has expressed 
his skepticism regarding advance writ- 
ten waivers as follows: “My skepticism 
ultimately derives from my perception 
that the testimony in an actual subse- 
quent dispute will be to the effect that, 
whatever the writing might say, the rel- 
evant client did not fully understand, so 
that the predicate ‘adequate disclosure’ 
was not adequate. Transaction lawyers, 
particularly estate planners, are engaged 
in the very process of establishing ‘facts’ 
(e.g., the Will and trust documents) that 
will be incontrovertible. It therefore goes 
against their grain (indeed their profes- 
sional ‘religion’) to address the possibil- 
ity that they cannot control future testi- 
mony in a legal malpractice case, which 
of course is the relevant context.” Letter 
dated August 25, 1997, from Geoffrey C. 
Hazard, Jr. (on file with authors). 

23 The comment to Florida Rules of Pro- 
fessional Conduct Rule 4-1.7, relating to 
“Consultation and Consent,” provides in 
part: “With respect to material limita- 
tions on representation of a client, when 
a disinterested lawyer would conclude 
that the client should not agree to the 
representation under the circumstances, 
the lawyer involved cannot properly ask 
for such agreement or provide represen- 
tation on the basis of the client’s consent.” 
While the ACTEC Commentaries do state 
that “it may be possible” to provide sepa- 
rate representation to fully informed cli- 
ents who give their consent, the ACTEC 
Commentaries suggest that a lawyer only 
do so “with great care because of the 
stress it necessarily places on the lawyer’s 
duties of impartiality and loyalty and the 
extent to which it may limit the lawyer’s 
inability to advise each of the clients ad- 
equately.” ACTEC Commentaries, at 66— 
67. Professor Price has stated his general 
concern regarding separate representa- 
tion as follows: “It is difficult to imagine 
how a husband and wife or other mul- 
tiple clients could be adequately served 
by a lawyer who undertook to represent 
them as separate clients in the same or a 
closely related matter.” Price, supra note 
14, at 4704.2. 

24 See Hazard, supra note 22, at 8-15. 
This position is in general supported by 
RESTATEMENT §202, cmt. d. More specifi- 
cally, the REporTER’s NOTE TO RESTATEMENT 
§211, cmt. c, provides: “Occasionally, some 
estate planning lawyers have urged or 
contemplated “co-representation” of mul- 
tiple clients in non-litigation representa- 
tions, such as husband and wife... .The 
concept is that the lawyer would repre- 
sent the two or more clients on a matter 
of common interest on which they other- 
wise have a conflict of interest only after 
obtaining informed consent of all affected 
clients. Its distinguishing feature is that 
the arrangement would entail, as a mat- 
ter of specific agreement between the cli- 
ents and lawyer involved that the law- 
yer would provide separate services to 
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each client and would not share confiden- 
tial information among the clients, except 
as otherwise agreed or directed by the cli- 
ent providing the information. ... The 
concept of simultaneous, separate repre- 
sentation apparently has not yet been the 
specific subject of litigation, statute, or 
professional rule. The risks of conflict and 
subsequent claims for malpractice are 
obviously substantial, and any lawyer 
considering this novel form of represen- 
tation presumably would fully inform cli- 
ents of its risks. At least at this point, the 
advice should include informing the cli- 
ents that the structure is untried and 
might have adverse consequences unin- 
tended by the lawyer or clients.” See also 
ACTEC Commentaries at 90 (“Unin- 
formed or overly broad waivers are of 
little, if any, value.”); ABA Formal Op. 93- 
372 (taking a “guarded view” of prospec- 
tive waivers, stating that no lawyer 
should rely with ethical certainty on a 
prospective waiver of objection to further 
adverse representations, particularly 
since the original client executing the 
waiver cannot know what confidences 
will be disclosed in the future or what 
issues may be raised in a future repre- 
sentation). 

25 See Hazard, supra note 22, at 16-18. 

26 Within a firm of attorneys, a more ac- 
ceptable arrangement may be for a sepa- 
rate representation to be undertaken by 
maintaining a screening arrangement, 
with different attorneys within the law 
firm separately representing each spouse. 
See RESTATEMENT § 203, cmt. h, and §204, 
cmt. d; but see Hazard, Conflict of Inter- 
est, supra note __, at n. 25. The clients’ 
informed consent to such an arrangement 
should be obtained and would appear to 
be required under Birdsall v. Crowngap, 
Ltd., 575 So. 2d 231 (Fla. 4th D.C.A. 1991) 
(emphasizing that application of Florida 
Rules of Professional Conduct Rule 4-1.10 
must be based on “functional analysis” 
involving issues of confidentiality and 
adverse positions, court granted motion 
to disqualify and rejected theory that, 
absent waiver of conflict of interest, “Chi- 
nese wall” employed by law firm in iso- 
lating attorney from lawsuit was ad- 
equate to prevent disqualification), which 
is discussed in Adele I. Stone, Professional 
Ethics: Leading Cases and Significant 
Developments in Florida Law, 18 Nova L. 
Rev. 597, 609-610 (1993). 

27 Study Committee Report at 785 (cat- 
egorizing such a separate confidence as 
an “action-related confidence”). 

28 In a recent case dealing with problems 
arising from such a confidence, a Tennes- 
see appellate court dismissed a malprac- 
tice suit brought by the husband against 
an attorney who prepared individual, 
nonreciprocal wills for a married couple 
even though the husband was under the 
impression that the wills were to be re- 
ciprocal. Smith v. Goodson, 1996 Tenn. 
App. LEXIS 675. The court ruled in favor 
of the attorney (who was also the wife’s 
brother) even though he neither informed 
the husband that the wife’s will was not 
reciprocal nor corrected the husband’s 
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misimpression on this point when the 
husband later asked the attorney to 
transfer title of the marital home from 
his name into his wife’s name for the 
stated purpose of equalizing their estates, 
apparently in keeping with the husband’s 
impression that their testamentary plans 
were reciprocal. The court concluded that 
the attorney had not neglected his duties 
in regard to either of his clients because, 
regardless of what the spouses might 
have told each other or agreed to pri- 
vately and despite the fact that they had 
approached the attorney as a couple, they 
had each communicated to the attorney 
their respective testamentary estate 
plans (the wife communicated her wishes 
to the attorney privately, after her hus- 
band had signed his will, paid the fee for 
both wills and left the attorney’s office), 
which the attorney properly embodied in 
their respective wills. The court also re- 
jected the husband’s argument that the 
attorney should have withdrawn because 
he knew that the wife was considering 
divorcing the husband. 

Taking into account the significant con- 
flict of interest which developed between 
the spouses, the Smith v. Goodson deci- 
sion is insupportable under the authori- 
ties discussed in Saga of Advisory Opin- 
ion 95-4, supra note 7. The finding that 
the attorney was not required to with- 
draw appears difficult to justify given that 
the wife’s actions were materially adverse 
to the husband’s interests, the husband 
had acted and continued to act in reli- 
ance upon the wife’s execution of a recip- 
rocal testamentary plan, and that 
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husband’s later actions were made with- 
out realizing the degree to which they 
were materially adverse to his own in- 
terests. The court’s decision is also ques- 
tionable because the court’s opinion does 
not address the ethical problems pre- 
sented by the fact that the attorney’s chil- 
dren were primary beneficiaries under 
the will of the wife (their aunt). See gen- 
erally ACTEC Commentaries at 111-12; 
RESTATEMENT §208. 

29 See Price, supra note 16, at §1.14.1. 

30 See Ross, supra note 5, at 7802.1 et 
seq. for alternate forms with respect to 
the mode of representation (i.e., separate 
or joint) in estate planning for multiple 
generations of the same family. 

31 The extent of potential complexity 
may be illustrated by the multiple roles 
undertaken by the single law firm in Cone 
v. Culverhouse, 687 So. 2d 888, 890 (Fla. 
2d D.C.A. 1997) (law firm acting as coun- 
sel for each of the following: Mrs. 
Culverhouse; the personal representa- 
tives of Mr. Culverhouse’s estate; the 
trustees of the two trusts created by Mr. 
Culverhouse’s will; and the Culverhouse 
Family Foundation). See also Symmons 
v. O’Keeffe, 644 N.E. 2d 631 (Mass. 1995) 
(law firm acting as counsel to Symmons 
Industries (a family partnership); coun- 
sel to O’Keefe as CEO and Chairman of 
the Board of Directors of Symmons In- 
dustries and as trustee of the Symmons 
Family Partnership Trust; and estate 
planner to company founder/family pa- 
triarch Symmons). 

382 See notes 29-31, supra and accompa- 
nying text. For an in-depth examination 
of intergenerational representation is- 
sues, see Teresa Stanton Collett, The Eth- 
ics of Intergenerational Representation, 
62 ForpHAM L. Rev. 1453 (1994). See also 
Report of Working Group on 
Intergenerational Conflicts, 62 FoRDHAM 
L. Rev. 1037 (1994). 

33 Koch is particularly significant on ac- 
count of its extensive and careful analy- 
sis of the issues presented and the cir- 
cumstances of the case, in which 
Professors Hazard and Wolfram testified 
as expert witnesses on behalf of their re- 
spective clients, who were engaged in 
protracted litigations involving substan- 
tial amounts in controversy. Koch, 849 
P.2d at 994, 998. 

34 “The scrivener’s representation of cli- 
ents who may become beneficiaries of a 
Will does not by itself result in a conflict 
of interest in the preparation of the Will. 
Legal services must be available to the 
public in an economical, practical way, 
and looking for conflicts where none ex- 
ist is not of benefit to the public or the 
bar.” Koch, 849 P.2d at 998. 

35 Koch, 849 P.2d at 997. The Koch court 
distinguished Haynes v. First Nat'l. State 
Bank of New Jersey, 432 A.2d 890 (NJ. 
1981), stating that “[iJn our case, the 
scrivener had no contact with [testatrix’s] 
children in connection with the formula- 
tion of her estate plan . . . [T]he material 
difference in the facts limits the persua- 
sive effect of Haynes... .[TJhe scrivener 
in Haynes may or may not have been able 


to exercise independent professional 
judgment but we do not see where 
[testatrix’s] scrivener was limited by re- 
sponsibilities to another client.” Koch, 849 
P.2d at 996. 

36 Blissard v. White, 515 So. 2d 1196, 
1200 (Miss. 1987). Two other noteworthy 
cases are: Walton v. Davy, 86 Md. App. 275, 
286-289, 586 A.2d 760, 765-767 (Md. App., 
1991) (attorney’s status as the attorney 
of record for husband’s estate did not cre- 
ate a conflict of interest with respect to 
his advice to the widow regarding her 
statutory right to elect her intestate 
share of the husband’s estate. Although 
she ultimately decided against it, the 
widow’s election would not have affected 
the attorney’s duty to the estate because 
the election would not have altered the 
estate, only its distribution and attorney 
had no pecuniary or proprietary interest 
in the outcome of the case); and Matter 
of Trust Created by Hill, 499 N.W.2d 475, 
491-492 (Minn. App., 1993) (law firm’s 
former representation of a trust benefi- 
ciary did not require disqualification of 
the law firm as counsel for the trust 
where the law firm drafted the trust in- 
strument and represented the trustee 
extensively while its former representa- 
tion of the beneficiary was on personal 
matters unrelated to the pending issue 
concerning the trust). 

37 See Saga of Advisory Opinion 95-4, su- 
pra note 2. 

38 See note 2, supra and accompanying 
text. 
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Tax Law 


The Lottery: A Practical Discussion 
on Advising the Lottery Winner 


s lottery winners are be- 

coming more common in 

Florida, their advisors 

should understand the 
particular income, gift, and estate 
tax issues relevant to lottery win- 
ners. 

A practical difference between 
planning for a lottery winner and 
other planning is that generally lot- 
tery winners have not planned for 
actually winning the lottery. There- 
fore, when an individual or group of 
individuals wins millions of dollars, 
emotional feelings often override fi- 
nancial considerations. This author’s 
experience is that most lottery win- 
ners want to drive toTallahassee the 
next day (and who can blame them?) 
to establish their winnings, while 
they actually have 180 days to claim 
their winnings.’ For a more complete 
discussion of the lottery state law, see 
Linda S. Griffin and Richard V. 
Harrison, Florida State Lottery Tax 
and Estate Planning Issues, 70 Fa. 
B.J. 74 (Jan. 1996). 

This article focuses on advising 
those clients who retain you prior to 
their trip to Tallahassee of necessary 
planning to save as much as possible 
in income,’ gift,* estate,® and genera- 
tion-skipping® taxes. 

For purposes of this article assume 
Mr. and Mrs. Gotrich excitedly call 
you and state that they just won $30 
million. Your heart starts racing as 
you have visions in your head of 
enormous fees. Remember, however, 
The Florida Bar ethics provisions on 
reasonable fees.’ 

Your clients must understand that 
the ticket should not be signed until 
the determination is made as to who 
or what entity owns the ticket. A 
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ticket signature should not be 
whited out or defaced, but language 
can be added to the signature line. 
If, however, the ticket is lost before 
it has been signed, the $30 million 
could be a windfall to the one who 
finds the ticket.® Practically, the lot- 
tery ticket should be placed in a safe 
deposit box until travel to Tallahas- 
see. Some winners have actually 
hired security to move the ticket. 
The ownership of the ticket and 
the facts relating to the purchase of 
the ticket should be determined at 
the time of the initial conference. Be 
wary if two unrelated parties, i.e., 
girlfriend and boyfriend, claim the 
ticket.® Florida law requires that 
only one entity or person can be a 
winner regardless of whether the 
ticket is jointly owned.’ If more than 
one name appears on the back of the 
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ticket, payment is made to the first 
person." 

Mr. and Mrs. Gotrich explain to 
you that the lottery ticket has not 
yet been signed and their whole fam- 
ily (Mr. and Mrs. Gotrich and their 
five children) participated in the 
purchase. If all parties actually par- 
ticipate in the purchase of the ticket, 
planning will be more advantageous 
because the benefits and correspond- 
ing tax liabilities can be distributed 
among more parties.” 

Under prior cases" the parties’ 
intent and evidence of that intent as 
to ownership of the ticket must be 
determined. A recent tax court case, 
Estate of Winkler v. Commissioner of 
Internal Revenue, TC Memo 1997-4, 
illustrates the facts that successfully 
established a partnership between 
the parents and their children. 

The issue facing the court in 
Winkler was whether Mrs. Winkler 
purchased the winning ticket on her 
own behalf or on behalf of a partner- 
ship of family members. If Mrs. 
Winkler had purchased the ticket in 
her own name, any benefits to Mrs. 
Winkler’s children would be consid- 
ered an assignment of income and/ 
or gifts. 

Mr. and Mrs. Winkler had been 
married for over 50 years and had 
five children. The facts indicate that 
the Winklers were a close family and 
the children lived within a short dis- 
tance of their parents’ home. The 
children visited their parents every 
Sunday. Because Mr. Winkler was in 
poor health, he frequently went to 
medical clinics in Champagne, IIli- 
nois, and Rochester, Minnesota. The 
clinics were approximately two and 
eight hours away, respectively.* 
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While the family was traveling to 
one of the clinics, Mr. and Mrs. 
Winkler and one or more of their chil- 
dren suggested they purchase tick- 
ets for the weekly Lotto. Thereafter, 
a family routine was established dur- 
ing the trips to and from the clinics 
that Lotto tickets would be pur- 
chased by whoever actually had a 
dollar bill.'® 

After the tickets were purchased, 
Mrs. Winkler would place them in a 
glass bowl in her home where other 
family documents were kept.’® The 
family members referred to the Lotto 
tickets as family tickets and always 
regarded them as being owned by the 
entire family.” 

Several of the children also pur- 
chased tickets for themselves and 
considered those tickets to be sepa- 
rate property.’® As one of the family 
Lotto tickets had the winning num- 
bers, Mrs. Winkler announced to the 
family that all of them, including the 
children, had won the Lotto.’ In the 
initial meeting with their attorney 
the parties agreed (although the facts 
are not clear on how the percentages 
were determined) that Mr. and Mrs. 
Winkler should receive 25 percent 
each and each of the five children 
would receive 10 percent of the win- 
nings.”° A partnership agreement for 
the E & E Family Partnership was 
prepared to reflect the percentages 
and memorialize the family’s under- 
standing concerning the purchase of 
lottery tickets?! and subsequently the 
partnership entity claimed the pro- 
ceeds. 

In 1990, Mr. and Mrs. Winkler’s 
accountant filed a Form 709 for each 
of them indicating gifts from Mrs. 
Winkler of $50,000.50 and gifts from 
Mr. Winkler of $51,861.” Both par- 
ties consented to split gifts. 

Mr. Winkler died in 1992 with a 
will providing for a marital and re- 
siduary trust. The Form 706, U. S. 
Estate Tax Return, reflected on 
Schedule F a 25 percent interest in 
the partnership which was valued at 
$714,750.55.23 Mrs. Winkler dis- 
claimed her interest in Mr. Winkler’s 
partnership interest. 

In 1995, the Internal Revenue Ser- 
vice issued a notice of deficiency to 
Mrs. Winkler and to Mr. Winkler’s 


estate determining that Mrs. Winkler 
made gifts to her children of 50 per- 
cent of the winning Lotto ticket and 
that Mr. Winkler consented to split 
the gifts. The total gift was valued at 
$1,514,000 and thus resulted in a 
corresponding gift tax and estate tax 
deficiency.”* 

The family argued that the ticket 
was bought on behalf of a preexist- 
ing family partnership even though 
the written partnership agreement 
was not signed until after the win- 
ning numbers were announced. The 
oral partnership agreement existed 
prior to the time Mrs. Winkler pur- 
chased the ticket. 

The court analyzed the case law 
regarding the validity of a partner- 
ship for tax purposes* and based 
upon Commissioner v. Culbertson, 
337 U.S. 733 (1946), considered the 
following: agreement, conduct of par- 
ties, statements, testimony of disin- 


terested persons, relationship of par- 
ties, abilities, capital contributions, 
control of income, and any other facts 
regarding intent.”* The absence of a 
specific agreement was not fatal to 
the existence of the partnership prior 
to the purchase of the ticket.”’ 

If, upon a consideration of all the facts, it 
is found that the partners joined together 
in good faith to conduct a business, hav- 
ing agreed that the services or capital to 
be contributed presently by each is of 
such value to the partnership, that the 
contributor should participate in the dis- 
tribution of profits, that is sufficient.”* 


The court cited IRC §704(e), which 
provides that a person is recognized 
as a partner if capital is a material 
income-producing factor and the per- 
son owns the partnership interest in 
the enterprise. Because the Lotto 
ticket was capital in the partnership 
and not services,” and each member 
of the Winkler family owned a capi- 
tal interest in the enterprise by con- 
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tributing capital in the form of dol- 
lar bills to purchase the Lotto ticket,*° 
each member of the Winkler family 
would be recognized as a partner. 

The court then focused on whether 
Mrs. Winkler purchased the winning 
Lotto ticket on behalf of a preexist- 
ing family partnership. The court 
determined that Mrs. Winkler did not 
normally play games of chance and 
that she had never purchased Lotto 
tickets other than the family tickets. 
In examining all the facts the court 
determined that Mrs. Winkler pur- 
chased the winning ticket on the fam- 
ily partnership’s behalf.** 

Because no written partnership 
agreement existed, the court deter- 
mined that the family members had 
not agreed to the specific partnership 
interests. Quoting Treasury Regula- 
tion 1.761-1(c) “[as] to any matter on 
which [a] partnership agreement, or 
any modification thereof, is silent, 
the provisions of local law shall be 
considered to constitute part of the 
agreement,” the court determined 
that under Illinois law* (the domi- 
cile of the Winklers) if no written 
partnership agreement existed each 
partner would have an equal distri- 
bution of partnership profits and in- 
terest. Because seven individuals 
participated, each received a 1/7 or 
14.29 percent interest. As the 
Winklers reported a 25 percent in- 
terest, the court determined that the 
Winklers did not make a gift to their 
children and, therefore, no gift or es- 
tate tax deficiency resulted. 

Based upon Winkler, it appears 
that the relevant factors to review for 
your discussions with the Gotrichs 
are: 

1) Intent of Mr. and Mrs. Gotrich 
and their children; 

2) Actual circumstances surround- 
ing the purchase of the winning 
ticket; 

3) Agreement between Mr. and 
Mrs. Gotrich and their children; 

4) Statements between Mr. and 
Mrs. Gotrich and their children; and 

5) Control of income and capital. 

Under Florida law a partnership 
agreement need not be written.* 
Therefore, Mr. and Mrs. Gotrich’s at- 
torney must ascertain whether the 
intent and factual circumstances 
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circumstances do 
not indicate a 
partnership, or if the 
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does not exist, 
the gift tax 
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would create the partnership agree- 
ment prior to the purchase of the lot- 
tery ticket and how the partnership 
interests were held. If the intent and 
circumstances do not indicate a part- 
nership or if, upon audit, the Inter- 
nal Revenue Service determines no 
partnership exists, the gift tax con- 
sequences could be disastrous. For 
example, assume the present value 
of a $30 million lottery annuity is $21 
million and the partnership interests 
are divided among seven individuals; 
then a gift of $15 million would be 
considered made to the Gotrich’s chil- 
dren resulting in gift tax, together 
with interest and penalties. 

Probably the only conclusive way 
to assert a partnership prior to the 
purchase of the lottery ticket is by 
executing a written partnership 
agreement prior to the date of the 
purchase of the winning lottery 
ticket. Because most clients who play 
the lottery have not even thought of 
such an agreement, the attorney 
must advise clients of tax exposure 
if a partnership is asserted. 

Mr. and Mrs. Gotrich advise you 
that their intent was to form a part- 
nership with all the parties and want 
you to draft the partnership agree- 
ment. The Gotrichs need to be ad- 
vised clearly of the income, gift, and 
estate tax consequences if the Tax 
Court or Internal Revenue Service 
determines no partnership actually 


existed prior to the ticket purchase. 
The conservative approach is to cre- 
ate the partnership, create the 
children’s interest of a value equal 
to the gift tax exemption equivalent, 
and file gift tax returns for the 
amounts of the children’s interest in 
the partnership.* Subsequent gifting 
of partnership interests to the chil- 
dren then could be made. If the value 
of the gift is fully disclosed on the gift 
tax return and is adequate to apprise 
the Internal Revenue Service of the 
gift and its value, then the three-year 
statute of limitations will apply** and 
a revaluation of the gift cannot be 
made on an estate tax return. 

The $30 million less income taxes 
will be payable annually to the part- 
nership over 20 years.*” You must 
also advise the Gotrichs that when 
either of them dies, an estate tax of 
up to 55 percent may be payable on 
the value of the partnership interest 
included in the decedent’s estate. 
Generally, lottery winnings are 
treated as an annuity for estate tax 
purposes. The valuation of the an- 
nuity is made using the interest rates 
under §7520 of the Code.*® Thus, if 
the survivor of the Gotrichs dies hold- 
ing a partnership interest with a 
value of $10 million, the children 
could owe approximately $5.5 million 
in estate taxes with no cash to pay 
the amount. Fortunately, the IRS can 
extend the time for payment of the 
estate tax for reasonable cause.*° 
Furthermore, recent letter rulings 
have approved the use of marital 
QTIP trusts in lottery planning.*! The 
Gotrichs may also want to consider 
purchasing a life insurance policy 
which could be held in an irrevocable 
trust. The proceeds then could be 
available to provide liquidity for the 
payment of the taxes. 

Finally, the Gotrichs should be ad- 
vised of possible generation-skipping 
transfer tax* exposure. Planning for 
the allocation of each of the Gotrich’s 
$1 million exemption“ must be con- 
sidered, but because the present 
value of the lottery winnings exceeds 
the total exemption available, the 
documents should be carefully 
drafted to ensure that no generation- 
skipping transfers occur.“ 

Assuming the partnership agree- 


er 


ment* is drafted, the Gotrichs and 
their children will be the partners. 
Prior to the trip to Tallahassee, the 
attorney should obtain a federal 
identification number for the part- 
nership, open a bank account, and 
obtain wiring instructions for such 
account. 

The Florida statute requires the 
names, addresses, and Social Secu- 
rity numbers of all of the ultimate 
beneficiaries.** For example, if Mr. 
and Mrs. Gotrich each had a revo- 
cable trust which would be named a 
partner of the partnership, then the 
names of the ultimate trust benefi- 
ciaries must be given to the state. The 
names and cities of the winner, i.e., 
the partnership, is not confidential, 
but street addresses and telephone 
numbers are confidential.” With the 
use of the computer and the Internet, 
however, your clients should be ad- 
vised that such information probably 
could be obtained. You may want to 
advise them to channel all calls 
through their attorney. 

This article addresses only a por- 
tion of the planning issues in collect- 
ing lottery proceeds. Unfortunately, 
the individuals who really need as- 
sistance usually are the ones who do 
not consult an attorney. In many 
ways planning for the lottery winner 
is no different than planning for any 
other individual except that the num- 
bers (and, therefore, your exposure) 
are multiplied. The winners, however, 
often have no concept of the taxes 
that may be incurred and the 
attorney’s job is to advise them so as 
to preserve as much of their winnings 
as possible. O 
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In many ways, 
planning for the 
lottery winner is no 
different than 
planning for any 
other individual 
except that the 
numbers are 
multiplied. 


1A telephone conversation with the 
Public Affairs Division of the Department 
of the Lottery on June 12, 1997, revealed 
that 511 entities have won the Lotto (not 
including the other lottery games of 
chance) for total awards of approximately 
$4 billion. This article focuses on Lotto 
winners, and not the myriad of other lot- 
tery games, although the discussion could 
also apply to those winners. 

2? Fia. ADMIN. CopE Ann. 53 ER 95- 
27(1)(a) (1995). 

3 Lottery winnings are taxable under 
I.R.C. §61(a) (1986). All subsequent statu- 
tory references are to the Internal Rev- 
enue Code of 1986, as amended, unless 
otherwise provided. 

4 Gift tax consequences are governed by 
I.R.C. Ch. 12. 

5 Estate tax consequences are governed 
by I.R.C. §§2031, 2033, and 2039. See also 
PLR 9616004. 

6 Generation-skipping tax conse- 
quences are governed by I.R.C. §§2601- 
2663. 

7 See Rule Reg. Fla. Bar 4-1.5. 

8 See Fa. ADMIN. CoDE ANN. 53 ER 95- 
27(8) 1995. 

® See Rule Reg. Fla. Bar 4-1.8 regard- 
ing conflict of interest. 

10 Fa. ADMIN. CopE ANN. 53 ER 95-27(8) 
(1995). 

12 Note that this is different than assign- 
ing the benefits. The Florida Lotto ticket 
cannot be assigned, Fa. Stat. §24.115(a) 
(1996). Furthermore, under Lucas v. Earl, 
281 U.S. 111 (1930), the assignment of 
income does not transfer income tax con- 
sequences. 

18 See Braunstein, 162,210 P-H TC 
Memo (1962); Tavares v. Comm., 60-1 
US.T.C. 19297 (1960); Dowling, 159,169 
P-H TC Memo (1959); Chelius, 958,029 
P-H TC Memo (1958); and Droge v. Com- 
missioner 35 BTA 829 (1937). 


4 Estate of Winkler v. Commissioner of 
Internal Revenue, TC Memo 1997-4 at 44. 

8 Td. at 45. 

id. 

19 Td. at 46. 

Id. at 47. 

22 Mrs. Winkler’s gifts included cash of 
$10,000 to each of her children, plus 10% 
of the lottery ticket. Mr. Winker’s gifts 
included cash of $10,000 to each of his 
children, plus the value of a trip to 
Florida. The ultimate result was taxable 
gifts of $930.75 each. 

23 Winkler, TC Memo 1997-4 at 48. 

* Id. at 50. 

*5 See I.R.C. §761 which defines a part- 
nership as a “syndicate, group, pool, joint 
venture ... through or by means of which 
any ... venture is carried on, . . . .” See 
also Commissioner v. Town, 327 U.S. 280 
(1946). 

26 Commissioner v. Culbertson, 337 U.S. 
733, 740 (1949). 

27 Winkler, TC Memo 1997-4 at 52. 

28 Td., quoting Culbertson, 337 U.S. at 
744-745. 

29 Winkler, TC Memo 1997-4 at 52. 

30 Td. at 53. The court examined Treas. 
Reg. §1.704-1(e)(2) to determine owner- 
ship. 

31 Jd. It appears the court did not rely 
on the evidence of the gift tax return stat- 
ing that “she signed the gift tax return 
on an accountant’s advice.” Jd. 

Id. 

33 Ti]. Ann. Stat. ch. 106-4, J18(a) (1987). 

34 Fa. Stat. §620.8101(6) states that a 
partnership agreement “means an agree- 
ment whether written, oral, or implied, 
among the partners... .” (Emphasis 
added.) 

35 Under the new TRA 1997 the exemp- 
tion equivalent for gift and estate taxes 
is $625,000 in 1998 increasing to $1 mil- 
lion in the year 2006 which will offset 
potential gift taxes. 

36 Act §506, TRA 1997, I.R.C. §§2001(f) 
and 6501(c)(9). 

37 T.R.C. §3402(q). Notice 93-7, 1993-1 
C.B. 297. 

38 T.R.C. §2039. 

3° Treas. Reg. §20.2031-7(d)(1). See also 
PLR 9616004 (the valuation issue if the 
lottery payment cannot be assigned); PLR 
9637006 (the proper interest rate to be 
used if the alternate valuation date is 
chosen). 

40 .R.C. §6161, Treas. Reg. §20.6161-1. 

41 PLR 9613016, PLR 9352015. 

4 T.R.C. §2601. 

43 T.R.C. §2631. 

44 T.R.C. §2641 provides that the genera- 
tion-skipping transfer tax is assessed at 
the maximum estate tax rate which un- 
der I.R.C. §2001 is 55 percent. 

4 A trust agreement also could be 
drafted. The Winkler’s case discussed a 
partnership agreement but many of the 
issues are similar. 

46 Fia. ADMIN. CopE ANN. 53 ER 95-27(8) 
(1995). 

47 Stat. §24.105(13)(b). 
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Appellate Practice and Advocacy 


Appellate Relief From Interlocutory 
Bankruptcy Court Abstention and Remand Orders: 


rustration typically over- 
whelms any party at- 
tempting to appeal an in- 
terlocutory federal court 
abstention or remand order to a cir- 
cuit court of appeal. See In re 
Bethesda Memorial Hospital, Inc., 
123 F.3d 1407 (11th Cir. 1997) 
(Hatchett, Chief J., dissenting), for an 
informative discussion of the current 
conflict surrounding appeals of federal 
district court remand and abstention 
orders. The type of remand or absten- 
tion order which may be appealed and 
the vehicle for doing so is in a constant 
state of chaos. Id. 

This turmoil escalates when the 
interlocutory remand or abstention 
order originates in bankruptcy court. 
By statute and case law, such orders 
rarely are appealable to the circuit 
court of appeals. As of yet, the ratio- 
nale of Bethesda Memorial Hospital, 
which recognizes the right to appeal 
certain interlocutory remand and 
abstention orders, has yet to be ap- 
plied to bankruptcy court orders. 

There are practical reasons why 
appellate courts would discreetly 
attempt to distinguish between re- 
mand and abstention orders ema- 
nating from bankruptcy courts. 
Within the confines of a single bank- 
ruptcy proceeding, numerous state 
law adversary proceedings typically 
are instituted. Nevertheless, if bank- 
ruptcy litigants — unhappy with a 
remand or abstention order — were 
afforded instant appellate review, 
appellate courts would be inundated 
with appeals, solely to determine the 
forum for resolution of the claim’s 
merits. 

This article suggests there is no logi- 
cal reason to permit such appeals. 
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A Reason for Change? 


by Hala A. Sandridge 


The type of remand 
or abstention order 
which may be 
appealed and 
the vehicle for doing 
so is in a constant 
state of chaos. 


Statutory Restrictions 

Like other federal litigants, par- 
ties in bankruptcy may, for any num- 
ber of legal or strategic reasons, re- 
quest bankruptcy courts to: 

1) Abstain from jurisdiction over 
a state law claim under the manda- 
tory abstention statute, 28 U.S.C. 
§1334(c)(2); 

2) Abstain from jurisdiction over 
a state law claim under the permis- 
sive abstention statute, 28 U.S.C. 
§1334(c)(1); and 

3) Remand a state law claim un- 
der 28 U.S.C. §1452(b). 

By statute, two of these three rul- 
ings are expressly unappealable. 
Statute 28 U.S.C. §1334(d) provides 
that an order denying permissive 
abstention under 28 U.S.C. 
§1334(c)(1), although appealable to 


a district court,’ is not reviewable in 
a court of appeal.” An order denying 
a §1452(b) remand is similarly un- 
appealable.’ As in 28 U.S.C. §1334(d), 
the express language of 28 U.S.C. 
§1452(b) precludes appellate review.* 

Only one of the above requests — 
mandatory abstention® — is not ex- 
pressly barred from appellate review. 
This topic likewise should be unap- 
pealable.® A mandatory abstention 
order does not involve a “final” deci- 
sion appealable under 28 U.S.C. 
§158(d) or §1291; nor should it be 
appealable as an interlocutory deci- 
sion under 28 U.S.C. §1292. 


Logical Restrictions: 
The Finality Problem 

Section §158(d) confers jurisdiction 
on appellate courts to entertain ap- 
peals from “final” decisions of district 
courts sitting in review of a bank- 
ruptcy court. In re FD.R. Hickory 
House, Inc., 60 F.3d 724 (11th Cir. 
1995).” For purposes of §158(d), a de- 
termination of the district court is not 
“final” unless the underlying order of 
the bankruptcy court is final. In re Flor, 
79 F.3d 281 (2d Cir. 1996). Even un- 
der the more relaxed definition of “fi- 
nality” within the bankruptcy context, 
the bankruptcy court’s order generally 
is not “final” unless it resolves an ad- 
versary proceeding. 

To ascertain whether the district 
court order is final, the circuit court 
of appeal probably will focus on the 
relief sought by the party in the 
bankruptcy court and the result of 
the bankruptcy court’s resolution of 
that request. Here is the likely 
analysis: A motion to remand or ab- 
stain requests the bankruptcy court 
to perform one of two acts, remand 
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the claim to state court or abstain 
from exercising jurisdiction over the 
claim. If the bankruptcy court denies 
this motion, the result of this denial is 
that the bankruptcy court retains the 
claim. The bankruptcy court never de- 
cided whether the party’s claim was 
meritorious. The bankruptcy court left 
the merits determination for another 
day. The identical inquiry would apply 
equally to an order granting a remand 
or abstention order. 

In this circuit, the “finality” of a 
bankruptcy court order is similar to 
the finality definition used by the 
11th Circuit to decide whether a dis- 
trict court order is final for purposes 
of the court’s appellate jurisdiction. 
Jove Engineering, Inc. v. I.R.S., 92 
F.3d 1539 (11th Cir. 1996). A final 
order is an order that concludes the 
litigation on the merits of the case 
and “leaves nothing for the court to 
do but execute the judgment.” Catlin 
v. United States, 324 U.S. 229, 233 
(1945). An order that is final with 
regard to a particular issue, but does 
not end the litigation on the merits, 
is not a final order under Catlin and 
is not immediately appealable. In 
bankruptcy proceedings, it is gener- 
ally the particular adversary pro- 
ceeding or controversy that must 
have been finally resolved, rather 
than the entire bankruptcy litigation, 
to make the order final for appellate 
purposes. In re Charter Company, 778 
F.2d 617 (11th Cir. 1985). 

Under this definition, bankruptcy 
litigants will be substantially handi- 
capped arguing that an order either 
granting or denying remand and ab- 
stention orders is “final.” The order 
simply decides which forum will en- 
tertain the state claim — the federal 
bankruptcy or the state court. The 
merits are not implicated by this de- 
cision, nor are the parties’ rights re- 


solved by this order. The denial of : 


remand or abstention orders does not 
end the litigation on the merits; cer- 
tainly the denial contemplates a de- 
termination of the merits through 
litigation in the bankruptcy court. No 
matter how broadly one construes 
the definition of finality in the bank- 
ruptcy court setting, such an order 
hardly falls within the scope of that 
definition. 


The collateral order doctrine pro- 
vides an exception to this finality rule. 
The collateral order doctrine is a judi- 
cially created exception to 28 U.S.C. 
§1291. Cohen v. Beneficial Industrial 
Loan Corp., 337 US. 541 (1949). This 
doctrine allows an appeal from collat- 
eral orders if the order: 

1) Conclusively determines the dis- 
puted question; 

2) Resolves an important issue 
completely separate from the merits 
of the action; and 

3) Would be effectively unreview- 
able on appeal from a final judgment. 

Aremand or abstention order fails 
to implicate an important right 
which would require immediate re- 
view, nor is it likely that any harm 
will occur to the bankruptcy litigant 
if his or her grievance is heard by a 
federal, rather than a state, court. 
Not surprisingly, numerous courts 
have held that orders denying re- 
mand or abstention do not trigger the 
collateral order doctrine. 

Use of the collateral order doctrine 
has been severely curtailed. In Digi- 
tal Equipment Corp. v. Desktop Direct, 
Inc., 511 U.S. 863 (1994), appellant 
argued an order denying enforcement 
of a settlement agreement was im- 
mediately appealable because the 
settlement agreement afforded a 
party a “right not to stand trial,” id. 
at 869, which required protection by 
way of an immediate appeal. The 
Supreme Court rejected this analy- 
sis, concluding that rights under pri- 
vate settlement agreements could be 
adequately vindicated on appeal 
from a final judgment. The Supreme 
Court’s decision was premised upon 
the absence of a constitutional or 
statutory foundation for the “right 
not to stand trial.” Merely identify- 
ing some interest that would be “ir- 
retrievably lost” does not suffice, the 
Supreme Court held, to make a right 
so important that an immediate ap- 
peal is required. Id. at 864. Accord- 
ing to the Supreme Court, a right not 
to be tried must rise to a higher level 
of importance. 

Given the Supreme Court’s latest 
restrictions placed upon the collat- 
eral order doctrine, a bankruptcy 
court’s remand or abstention order 
presumably is not “final.” Although 
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the bankruptcy court order may de- 
termine conclusively the disputed 
issue of whether the court should 
remand or abstain, the order does not 
resolve an important issue, nor is it 
effectively unreviewable on appeal 
from a final judgment. Remand and 
abstention orders hardly implicate 
constitutional rights. The issue is, 
merely, which court will decide the 
claim — state or federal. This issue 
certainly does not reach the higher 
level of importance contemplated by 
the Supreme Court. Moreover, no ir- 
reparable harm will come to either 
party if the bankruptcy court remand 
or abstention order is appealed after 
the adversary proceeding is con- 
cluded. The mere fact of expense and 
inconvenience necessitated by a re- 
versal is insufficient to justify the 
circuit court of appeal’s accepting ju- 
risdiction over the appeal. In re El 
San Juan Hotel, 809 F.2d 151, 154 
(1st Cir. 1987). 

The court’s decision in Jn re Char- 
ter Co., 778 F.2d 617 (11th Cir. 1985), 
confirms this analysis. In Charter, the 
bankruptcy court entered an order 
allowing debtors to continue to con- 
solidate the management of their 
cash and to transfer monies from af- 
filiated entity to entity. Several lend- 
ers filed an emergency motion with 
the bankruptcy court, asking it to 
vacate the order. After several hear- 
ings, the bankruptcy court amended 
the cash management order. The 
amended order imposed new restric- 
tions on cash transfers. 

The lenders appealed the amended 
order to the district court. The dis- 
trict court concluded that the 
amended cash management order 
was interlocutory and treated the 
notice of appeal as a motion to ap- 
peal. Applying the three-pronged test 
of §1292(b), the district court then 
denied the lenders leave to appeal. 
The lenders appealed the district 
court order to the 11th Circuit. 

The court employed a two-fold in- 
quiry: 1) Did the district court err in 
determining that the bankruptcy 
court’s order was interlocutory and, 
therefore, not immediately appealable; 
and 2) if the order was interlocutory, 
did the district court abuse its discre- 
tion in failing to grant leave to appeal? 


A bankruptcy litigant 
likely will not suffer 
irreparable harm if 

the bankruptcy 
remand or abstention 
order awaits ordinary 
appellate review. 


The court concluded the district court 
did not err on either issue. 

The 11th Circuit ruled that the 
amended order was not appealable 
under the collateral order doctrine. The 
court found that no irreparable harm 
would result if the amended order 
awaited ordinary appellate review. 
And, for these same reasons, the court 
concluded that the district court did not 
abuse its discretion when it denied the 
lenders leave to appeal. 

Similarly, a bankruptcy litigant 
likely will not suffer irreparable harm 
if the bankruptcy remand or absten- 
tion order awaits ordinary appellate 
review. Although a party may complain 
that additional time and expense will 
be incurred if first forced to try this 
case before the bankruptcy court, this 
complaint is both speculative and le- 
gally insufficient. A party presumably 
has as equal a chance of winning in 
federal court as in state court. if the 
bankruptcy litigant were to win, an ap- 
peal would be obviated. Even were he 
or she to lose, the added expense and 
inconvenience of a subsequent trial in 
state court is legally insufficient to jus- 
tify use of the collateral order doctrine. 
Matter of Rupp & Bowman Co., 109 
F.3d 237 (5th Cir. 1997). 


Further Constraints: 

The Interlocutory Dilemma 
Alternatively, jurisdiction may be 

available under §1292’s provisions 

involving interlocutory orders.® 
Subsection 1292(b) provides that 
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an appeal may be taken from an in- 
terlocutory order where the order 
involves 1) a controlling question of 
law, 2) as to which there is substan- 
tial ground for difference of opinion, 
and 3) an immediate appeal may 
materially advance the ultimate ter- 
mination of the litigation. As the cri- 
teria set forth in §1292(b) are in the 
conjunctive, the bankruptcy litigant 
must meet the burden on all ele- 
ments. And, the district court’s con- 
clusion whether the party met all 
three prongs is reversed only upon a 
showing of an abuse of discretion. In 
re Charter Co., 778 F.2d 617 (11th Cir. 
1985). 

The step that usually trips a bank- 
ruptcy litigant is procuring certifica- 
tion from the trial court to the ap- 
pellate court under §1292(b). Without 
certification, the appellate court has 
no jurisdiction to entertain the ap- 
peal. In re Firstmark Corp., 46 F.3d 
653, 657 (7th Cir. 1995) (where bank- 
ruptcy appeal not certified by the dis- 
trict court, §1292(b) appeal fore- 
closed). 

The procedure for obtaining certi- 
fication is simple. A party requests 
in his or her motion for remand or 
abstention that the court certify the 
issue if the ruling is adverse, explain- 
ing the justification for such a re- 
quest. Whether the trial court will 
certify the issue is another matter. 
All three requirements of §1292(b) 
must be met. 

Even if the district court order con- 
tains such a certification, the litigant 
does not automatically have appel- 
late jurisdiction. First, the party 
must file a petition for permission to 
appeal to the appellate court within 
10 days of the order sought to be re- 
viewed, as required by Fed. R. App. 
P. 5(a). In this petition, the litigant 
must convince the appellate court 
that it satisfies the three-pronged 
inquiry. Compelling grounds why the 
appellate court should exercise its 
discretion to entertain this appeal 
may include presentation of a novel 
issue; violation of constitutional 
rights if the order is not immediately 
reversed; or occurrence of an injus- 
tice if a federal court, rather than a 
state court, decides the claim. Pre- 
dictable disagreements over a legal 
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conclusion reached by a lower court 
are unlikely candidates for the ap- 
pellate court to favor §1292 jurisdic- 
tion. 

The propriety of refusing to re- 
mand or abstain does not involve a 
controlling question of law as to the 
merits of the case. In other words, 
resolution of this issue on appeal will 
not materially affect the outcome of 
the litigation. Rather, the only result 
of a reversal on appeal will be to 
place the merits’ adjudication in a 
different forum. 

A “substantial grounds for differ- 
ence of opinion” is no easier to show. 
Typically, this prong is satisfied if 
there is conflict among the courts or 
the law in the area is indefinite. The 
law surrounding bankruptcy remand 
and abstention orders generally is 
well-settled, and there is no conflict 
among the courts that needs to be 
clarified or reexamined. 

Even if a party could satisfy the 
first two prongs, it remains uncertain 
if a bankruptcy litigant could ever 
satisfy the third prong with a remand 
or abstention order. A resolution of 
these legal issues — remand and 
abstention status — will not likely 
terminate the litigation between the 
parties. Reversal of the bankruptcy 
court order will merely place the 
bankruptcy litigant in a different fo- 
rum to voice his or her complaints. 

This article’s conclusion is uncom- 
plicated: There is no convincing rea- 
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son to permit appeals of bankruptcy 
remand or abstention orders. When 
confronted with the opportunity, ap- 
pellate courts will likely endeavor to 
limit such appeals. Although easier 
said than done, win your abstention 
or remand motion in the bankruptcy 
court because the barriers to appeal 
of an interlocutory bankruptcy re- 
mand or abstention order may be le- 
gally and practically insurmount- 
able.° 


1 See supra note 7. 

2 See also In re Goerg, 930 F.2d 1563, 
1566 (11th Cir. 1991) (although district 
court may review abstention order, court 
of appeal may not); Matter of Taylor, 913 
F.2d 102, 104, n.1 (3d Cir. 1990) (to ex- 
tent appeal challenges bankruptcy ab- 
stention issue, appeal dismissed). 

3 The analysis used to justify review of 
certain remand orders from district to 
circuit court — the express language of 
28 U.S.C. §1447 — cannot be applied here. 
See Quackenbush v. Allstate Insurance 
Co., 116 S.Ct. 1712(1996). 28 U.S.C. §1452 
omits the language employed by the 
Quackenbush Court to open the door to 
certain abstention-based remand order 
appeals. 

4 Things Remembered, Inc. v. Petrarca, 
116 S.Ct. 494, 497 (1995); Doddy v. Oxy 
USA, Inc., 101 F.3d 448 (5th Cir. 1996); 
In re Cathedral of Incarnation in the Dio- 
cese of Long Island, 90 F.3d 28 (2d Cir. 
1996) (§1452(b) precludes review in court 
of appeal regardless of whether decision 
to remand based on legal or equitable 
considerations); Dominick v. Dixie Nat. 


Life Ins.Co., 809 F.2d 1559 (11th Cir. 1987) 
(construing predecessor to §1452(b)). 

5 For a definition of mandatory absten- 
tion, see In re Dow Corning Corp., 86 F. 
3d 482 (6th Cir. 1996). 

8 The analysis employed here is applied 
only to remand and abstention orders. 
However, the analysis is equally appli- 
cable to many other types of interlocu- 
tory bankruptcy orders. 

7 Unlike circuit courts of appeal, 28 
US.C. §158(a) expressly confers jurisdic- 
tion on the district courts to hear inter- 
locutory orders of a bankruptcy court, 
with leave of court. In re FD.R. Hickory 
House, Inc., 60 F.3d 724 (11th Cir. 1995). 

8 But see Quackenbush v. Allstate Ins. 
Co., 116 S.Ct. 1712, 1719-20 (1996), in 
which the Court held that an abstention- 
based remand order involved a right “suf- 
ficiently important to warrant an imme- 
diate appeal.” 

® In Connecticut Nat. Bank v. Germain, 
503 U.S. 249 (1992), the Supreme Court 
held that §158(d) does not limit the abil- 
ity of a court of appeal to entertain inter- 
locutory bankruptcy appeals under 28 
US.C. §1292:“So long as a party to a pro- 
ceeding or case in bankruptcy meets the 
conditions imposed by §1292, a court of 
appeals may rely on that statute as a 
basis for jurisdiction.” Jd. at 254. The 
point is that the party must satisfy the 
conditions of §1292. 

10 An interlocutory appeal need not be 
taken to preserve the issue for a later 
plenary appeal. In Caterpillar, Inc. v. 
Lewis, 117 S. Ct. 467 (1996), the Supreme 
Court held that a party is not required to 
take an interlocutory appeal to avoid 
waiving whatever ultimate appellate 
right he or she may have. Practically 
speaking, however, appeal after final 
judgment is hardly palatable. 
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internet Legal Forms 
by J. Dianne Brinson and Mark F. 
Radcliffe 

Internet Legal Forms for Business 
provides a comprehensive, practical 
guide to basic Internet legal issues for 
the price of a tenth of an hour of an 
attorney's time. This book includes an 
overview of Internet legal issues with 
examples of how the law is applied. 
Most of the book deals with the 12 
sample contracts for doing business on 
the Internet. The contracts includs a 
website development agreement, an 
advertising agreement, a linking 
agreement, an Internet use policy, and 
website content licenses for text, pho- 
tos, and video footage. 

The overview of Internet legal is- 
sues is an introduction to the basic 
legal principles in doing business on 
the Internet, such as copyright, 
trademark, and contracts law. 

The authors are attorneys. Brinson 
teaches Internet law at the Internet 
Education Institute at San Jose State 
University, and Radcliffe is a partner 
in the firm of Gray Cary Ware & 
Freidenrich, Palo Alto. 

Internet Legal Forms for Business 
(152 pages) sells for $24.95 from 
Ladera Press, 3130 Alpine Rd., Ste. 
200-9002, Menlo Park, CA 94025, 
415/854-0642. 


Single Asset Real 
Estate Bankruptcies 

Real estate and bankruptcy pro- 
fessionals can learn how to tackle 
the intricate provisions of the Bank- 
ruptcy Code and can find out how 
current legislative initiatives are 
affecting the documents in single 
asset real estate transactions by 
reading Single Asset Real Estate 
Bankruptcies published by the Real 
Property, Probate and Trust Law 
Section of the ABA. 

The book provides comprehensive 
analysis of emerging legal issues 
from both the lender’s and 
borrower's perspectives, while giving 
lawyers tips on how to avoid tax 


traps in single asset bankruptcies. 
It opens with a summary of typical 
single asset real estate bankruptcy 
cases and then goes into a 
roundtable discussion by bankruptcy 
judges on court decisions and good 
faith. 

Compiled jointly by the American 
Bankruptcy Institute and St. John’s 
University School of Law, the guide 
is available for $79.95 for section 
members and $89.95 for all others, 
with a $5.95 postage and handling 
fee. To order, contact ABA Publica- 
tions Orders, P.O. Box 10892, Chi- 
cago 60610, 800/285-2221. 


Commodities and Securities 
Aspen Law & Business announces 
publication of Securities Activities of 
Banks, Second Ed., and Commodities 
Regulation, Third Ed. The first book 
is a completely revised and updated 
resource that helps compliance offic- 
ers and counsel maximize their in- 
stitutions’ securities activities while 
minimizing compliance pitfalls. 
Written by Melanie L. Fein, a part- 
ner in the Washington, D.C., law firm 
of Arnold & Porter, this practice tool 
delivers the legal analysis and guid- 
ance to capitalize on today’s bank- 
ing opportunities and provides a 
complete overview of the bank regu- 
latory structure and detailed expla- 
nations of how the Securities Act of 
1933, Securities Act of 1934, Invest- 
ment Company Act of 1940, National 
Securities Markets of 1966, and 
other major securities laws affect the 
securities activities of banks. 
Commodities Regulation is a ref- 
erence for any professional working 
in regulated derivative products 
such as futures, options, swaps, hy- 
brid instruments, forward contracts, 
and other trading instruments. 
Written by Phillip M. Johnson of 
the law firm of Skadden, Arps, Slate, 
Meagher & Flum, LLP, this two-vol- 
ume reference offers exahustive cov- 
erage of the field from contract mar- 
kets, exemptions, and exclusions to 
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ethical disclosure requirements and 
market manipulation. 

These books are available from 
Aspen Law & Business, 1185 Avenue 
of the Americas, New York 10036, 
800/638-8437. 


Tax Planning 
by Don W. Llewellyn and Gail Levin 
Richmond 

Featuring changes required by the 
Taxpayer Relief Act of 1997, Tax 
Planning for Lifetime and Testamen- 
tary Dispositions—Prototype Plans 
by Don W. Llewellyn and Gail Levin 
Richmond with Beverly R. Budin 
gives a step-by-step method for de- 
veloping the best plans for clients. 

The book includes sample clauses 
for equalization-of-rates marital de- 
duction, zero-tax marital deduction, 
generation-skipping exemption, and 
surtax avoidance prototype plans. In 
addition, the book offers a compre- 
hensive and in-depth analysis of 
both the income and transfer tax 
principles that serve as the concep- 
tual underpinning of all the plans. 

Llewellyn is professor of law at 
Villanova University School of Law, 
where he teaches federal taxation, 
estate planning, accounting, corpo- 
rate finance, and estates. Richmond 
is professor of law and associate 
dean at Shepard Broad Law Center, 
Nova Southeastern University, 
where she has taught federal income 
tax, corporate tax, taxation of busi- 
ness enterprises, and legal account- 
ing. Budin is a member of Ledgewood 
Law Firm, P.C., Philadelphia. 

This book is available from ALI- 
ABA, 4025 Chestnut St., Philadel- 
phia 19104-3099, 800/CLE-NEWS, 
ext. 7000, and sells for $181.75. 


=BooksNow 


To order these books, (24 hrs, 365 days), 
call 800/962-6651, ext. 5700 or visit us at 


http://www.booksnow.com 


Books 
& 


DWI and Vehicular Homicide 
by John B. Kwasnoski, Gerald N. Par- 
tridge, and John A. Stephen 

Two prosecutors and an expert in 
accident reconstruction have collabo- 
rated on Investigation and Prosecu- 
tion of DWI and Vehicular Homicide. 
Readers will receive a thorough un- 
derstanding of the roles of prosecu- 
tors, police investigators, toxicolo- 
gists, and accident reconstructionists 
in all aspects of DWI cases. 

This book is published by Lexis 
Law Publishing, P.O. Box 7587, 
Charlottesville, VA 22906 and sells 
for $100. 


Guardianship 
by Scott K. Summers 

Guardianship and Conservator- 
ship, A Handbook for Lawyers offers 
a practical, hands-on guide to the 
sensitive issues surrounding guard- 
ianship and conservatorship. Written 
in an approachable style, the book de- 
fines the role and provides an over- 
view of the process. 

Readers will learn the steps for fil- 
ing a guardianship case; how to ob- 
tain medical evaluation alleging dis- 


ability; what to do when multiple 
parties seek guardianship; what to 
do to prepare for trial, whether the 
attorney is counsel for the petitioner 
or the respondent; and how to pre- 
pare a fee statement. 

This handbook will help attorneys 
advise clients on how to seal a ward’s 
assets, finance care, pay taxes, con- 
tent with additional forms of prop- 
erty, and minimize surety-bond fees. 
It also examines special circum- 
stances relating to the estates of mi- 
nors and the closure of the estate. 

Readers will also be able to coun- 
sel clients on financial, health care, 
and living arrangement to help them 
avoid the need for guardians. 

Author Summers concentrates his 
guardianship practice in Illinois and 
is also a certified financial planner. 

This book is available from the 
ABA, Publication Orders, P.O. Box 
10892, Chicago 60610-0892, 312/988- 
5522. It sells for $59.95 for ABA Se- 
nior Lawyers Division members and 
$69.95 for nonmembers. 


Guide to Retirement 
The Lawyer’s Guide to Retirement, 


Strategies for Attorneys and Their 
Firms, Second Ed., covers virtually 
everything to know before and after 
retirement. Recognizing that suffi- 
cient funds to maintain quality of life 
is an essential aspect of retirement, 
the guide provides practical advice 
such as how to develop a personal 
investment strategy; how to make 
life insurance assets enhance retire- 
ment; how to apply for Social Secu- 
rity and calculate benefits; how to 
minimize estate and other taxes; and 
how to convert a home into equity 
with a reverse mortgage. 

To order, write the ABA, Publica- 
tion Orders, P.O. Box 10892, Chicago 
60610-0892, 312/988-5568. The guide 
sells for $64.95 for Senior Lawyers 
Division members and $74.95 for 
nonmembers. 

The ABA Senior Lawyers Division 
also has the following books avail- 
able: The Lawyer’s Guide to Elder 
Injury, Law Partnership, The Of 
Counsel Agreement, and Turning 
Points. To obtain information about 
these publications, contact the above 
address or the website at http:// 
www.abanet.org. 
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ATTORNEY REFERRAL SERVICE 


= A-A-A Attorney Referral Service. Last 
month we referred over 9000 people to our at- 
torneys. Referrals for all legal categories. 
Florida/Statewide. Call Now! 1-800-733-5342. 
Also require New York, California, Georgia li- 
censed attorneys. Look for our ad in the Florida 
Bar Directory and Martindale-Hubble Yellow 


Pages. MEDICAL/DENTAL MALPRACTICE EXPERTS 


© GRATIS TEAM PREVIEW: for merit, causation and liability. We shall confer with you 
in great detail the intimate clinical issues and of ca by lab slip. 


I—| ~SNIHEALTH CARE AUDITORS, INC. 


MEDICAL EXPERT TESTIMONY SERVICES 


CONSULTATIVE EXPERTS 
TO THE MEDICAL-LEGAL COMMUNITY 


sation ‘or liability is ade 
GRATIS CLINICAL REPRESENTATIVES YOUR OFFI To convey tactics and 
ESTIMONY arguments typically promulgated by opposing side. Our system insures expert witnesses 
© Credible Experts will surmount closest scrutiny by opposing side. We proffer no lists of UNIVERSITY 
All physicians are board-certified. Most TYPES WHO ARE WEAK, VACILLATE. AND CAN SABOTAGE YOUR CASE at the height « of 


are medical school faculty members. their testimony. No physicians or attorneys sit upon our B.0.D. We have no ties to med- 
e Within 90 minutes of talking with ical schools or insurance carriers. We have earned our reputation prudently for both 
Dr. Lerner we will fax the proposed 6. 


defense to over 750 (REPEAT) la firms si 
specialist’scurriculum vitae and retainer 
agreement for review. with us, STAT: STAT. 

All services 


© Serving legal professionals since 1975. 


Dr. STEVEN E. LERNER 1 
& ASSOCIATES 19 
1-800-952-7563 earwater, Florida 33762-555 
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‘Telephone (813) 579-8054 
0 Telecopier (813) 573-1333 
are pleased to receive your calls. 


Lawyer Services 


EXPERT WITNESS 


= Save 50% on law books. Call National 
Law Resource. America’s largest law book 
dealer. All sets guaranteed excellent and up- 
to-date. Your satisfaction absolutely guaran- 
teed. We buy/sell/appraise. (800)886-1800. 
Fax (312)382-0323. E-mail: lawstuff 
@aol.com. 


_Inter-City Testing & 


Consulting 


Technical Evaluations and 
Expert Testimony 
Inquiries Welcome 


Accident Reconstruction; Athletic/Sports Accidents; 
Aviation/Boating; Biomedical Injury Analysis; 
Construction Safety; Elevators/Escalators; Fires/ 
Explosions; Flammability-Materials; Glass/Metal 
Fracture; Helmet Injuries; Ladder Injuries; Pollution- 
Air & Water; Safety/Electrical Engineering; Slips and 
Falls; Toxic Exposure; Transportation, Tire & 
Highway Safety; Warnings/Instructions 


(561) 745-7940 
FAX (561) 745-7939 


Box 2819 
Jupiter, Florida 33468 


TRADEMARK 
& COPYRIGHT SEARCHES 


TRADEMARK - Supply word and/or 
design plus goods or services. 


SEARCH FEES: 


COMBINED SEARCH - $260 
(U.S., State, and Expanded Common Law) 


U.S. TRADEMARK OFFICE - $120 
STATE TRADEMARK - $125 
EXPANDED COMMON LAW - $165 
DESIGNS - $145 per U.S.class (minimum) 
COPYRIGHT - $155 

PATENT SEARCH - $390 (minimum) 


INTERNATIONAL SEARCHING 
DOCUMENT PREPARATION 


(for attorneys only - applications, Section 8 
& 15, Assignments, renewals.) 

RESEARCH7-(SEC - 10K's, ICC, FCC, 
COURT RECORDS, CONGRESS.) 
APPROVED — Our services meet 
standards set for us by a D.C. Court 

of Appeals Committee. 
Over 100 years total staff experience - not 
connected with the Federal Government. 


GOVERNMENT LIAISON SERVICES, INC, 


3030 Clarendon Blvd., Suite 209 
Arlington, VA 22201 
Phone: (703) 524-8200 

FAX: (703) 525-8451 


Major credit cards accepted. 


TOLL FREE: 800-642-6564 
Since 1957 


Accident 


@ Accident Expert Services: Accident 
reconstruction, slip/trip and fall analysis, com- 
puter animations, occupant kinematic, 
seatbelts, Andrew Snider, Snider Consulting, 
Inc. 10097 Cleary Blvd. Suite 519, Fort Lau- 
derdale, Fl. 33324 (954) 236-0028. 


Banking 


@ Banking & Finance Expert: Lending, 
valuation of Economic Loss, Deposit Trans- 
actions, International Banking, Small Busi- 
ness Finance, etc. Nationally Recognized ex- 
pert. Resume: Florida Bar Journal Directory, 
September 1997, LS36, Dr., James McNulty 
(561) 367-2708. 


Engineering 


@ Electrical Engineer, Experienced Fo- 
rensic Consultant, Trial Worthy, Robert Porlick 
P.E. (305) 662-1916, Miami. 


Handwriting 


Forensic Document Examiner/ Hand- 
writing Expert: Don Quinn, 4040 Wood- 
cock Drive, Suite 147, Jacksonville, FL 
32207, (904)399-3300. Thirty years expe- 
rience in Federal and State Crime Labora- 
tories. Qualified in Federal and State 
courts. Retired FDLE Document Examiner. 


Insurance 


@ Heron Consulting, Inc. Complete 
claims consulting needs for the industry: 
carriers, employers, and attorneys. Visit 
our website at www.heronconsulting.com 
or call (407) 884-5712 or fax: (407) 884- 
5731.58 


Medical 


= Medical Malpractice Consultant, Irvin 
H. Blumfield, M.D. B.S. Pharmacy, 
C.A.0.G.,A. C.0.G., Certified OB-Gyn., will 
advise either way according to my inter- 
pretation of strong points. Available 
throughout the year. Telephone (941) 387- 
8544 or (941) 320-7297. Court appearance 
as necessary. 


QUALITY SOFTWARE, 
Now For WINDOWS: 


FASTER, SMARTER & Easier To 


Best Case Bankruptcy for Windows is 
the friendliest, most powerful software 
available for producing debtors’ forms. 


Call today for your FREE evaluation 
version, brochure and price list. 


1.800.492.8037 


Best SOLUTIONS, INC. 
600 Davis Street, Suite 201 
P.O. Box 32 

Evanston, IL 60204-0032 


Reach Us ON THE 
Wipe Wes AT: 
www. besicase.com 


VISA * MASTERCARD * AMERICAN EXPRESS 
60-DAY MONEY-BACK GUARANTEE 


REACH 


56,000 lawyers! 


_Ad Rates 
$75.00 for the first 5 lines. $15 for 
each additional line. Payable in 
advance. Approximately 45 char- 
acters per line. A character is any 
letter, number, punctuation mark or 
space. 


Issue Deadlines. 
June April 15 
July/August May 15 
October August 15 


Send ad text and ad run dates to: 


David Francis 
The Florida Bar Journal 
650 Apalachee Parkway 
Tallahassee, FL 32399-2300 
(850) 561-5687 


Fax (850) 681-3859 


Display rates available. 
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Lawyer Services 


800 SERVE EM 


Introduces "PUSH" Technology 
Hardcopy status reports and confirmations automatically 
delivered (pushed) to your office by e-mail or fax 


On-line, secure paper tracking via the World Wide Web 
24 hours a day at www.serve-em.com 


ASSET 
SEARCHES 


Bank Accounts, Liquid Assets, 
Real Estate, Employment, etc. 


Debtors Located, Background Checks 
Call for Information & Brochure 
800-537-6900 


PAL 


Visit us at www.4pal.com 


Operator assisted paper tracking and status reporting by 
our "Process Expediters” toll-free at: 1-800-737-8336 


Competitive State, National, and international coverage 
with a single toll-free phone call to: 1-800-737-8336 


All service of process managed by members of the 
"National Association of Professional Process Servers" 


Call toll-free today 
1-800-737-8336 member 

Operations Center: 301 Clematis St., 3rd Floor @ West Palm Beach, FL 33401-4601 


"See the difference” 


Medical Experts 


Florida physicians have more credibility 
with Florida juries. We have more than 
900 Florida physicians who have agreed 
to review your malpractice case and, if it 
has merit, testify for you. Plaintiff or 
defense. 


THE ALTERNATIVE to typical referral services: we 
make full disclosure of our recruiting methods! 


One number for all your 
legal advertising — 


| The Florida Bar News 
The Florida BarJournal 
(850) 561-5601 
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Medical 


= Critical Care Registered Nurse (CCRN) 
with 15 years open heart/cardiac/trauma/ 
medical intensive care specialty experience 
with current certifications available for medi- 
cal consultations/expert witness. Jacksonville 
area. (904) 998-8644 


Security 


@ A-1 Security Expert: Case review and 
trial testimony available from Norman R. Bot- 
tom, PH.D., CPP, CST, CFE, CPO, FCCP, P.O. 
Box 164509, Miami, FL 33116 (305) 254-7006 


@ Forensic Security Consultant: Fore- 
seeability of crime. Consultation and case 
preparation by A.S.I.S. Certified Protection 
Professional, 25 years corporate security/ex- 
ecutive/FBI experience. Frank P. Rock, C.P.P., 
4670 Northwood Terrace, Sarasota, FL 34234, 
(813) 351-0323 


Toxicology 


= Chemical Toxicologist. Twenty-four years 
experience in Sampling and expert witness- 
industry, government and university research. 
Soc. of Toxicology, SETAC, American College 
of Toxicology. Dr. R. L. Lipsey, (904)398-2168. 


Trust 


w Expert Witness Trust & Bank Invest- 
ments: Twenty years investment experience. 
Former vice president/portfolio manager 
Chase Manhattan, Sun Bank, United Jersey. 
Chartered Financial Analyst (1979). Cum 
Laude-Wharton, University of Pennsylvania. 
BS economics, dual major: finance/econom- 
ics. S.E.C.--registered investment advisor. 
Steve Stern, CFA, 161 Crandon Blvd., #325, 
Key Biscayne, FL 33149; (305) 361-9772. 


GOLFING 


@ Golf Balls - Titlest, Top-Flite, Pinnacle, 
Wilson and others. Logo or Personalized, Call 
|.D. Golf Balls at 1-888-432-2557 


INVESTIGATOR 


@ RAC INVESTIGATIONS: Specializing in 
domestic, insurance, and corporate video sur- 
veillance. 23 years combined investigative 
experience in professional discreet and con- 
fidential investigative work process. See 
website at: www.sbshow.com/fl/ 
racinvestigations Call (800) 552-3711 License 
#A9600330 
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Now you can tap into the full LEXIS-NEXIS Xchange isan — Experience the revolution 
power of LEXIS-NEXIS — the in legal research! 


world’s leading full-text legal, LEXIS-NEXIS Xchange 


news and information service at www.lexis.com 
enables you to resolve even the Or call 1-800-528-1891. 


authoritative, comprehensive 


— through a single, convenient 
stop on the World Wide Web: =™o0st complex issues. All you 7) LEXISNEXIS 


www.lexis.com. need is your favorite browser. It’s all you need to know 


Ra member of the Reed Elsevier ple group 
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LAWYER BY DAY. JAZZMAN BY NIGHT. 


¥ 


How does Elliot Hoffman manage such a full life? He uses West Group. 
Our fully integrated research tools now cross-reference case law and 
statutes with leading commentaries like ALR and AmJur—all linked together 
in one comprehensive system. So, like Elliot, you'll be able to spend less time 


on research and more time practicing what you love. Night and day. 1.800.328.9352 


www.westgroup.com 


